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ROAD IMPROVEMENT DISTRICT NO. 1. v. MCALPIN. 

Opinion delivered April 14, 1924. 
1. E M IN EN T DOMAIN—DAMAGES FOR TA K ING ROADWAY—LIM ITATIO N.— 

Under Crawford & Moses' Dig., § 54121/2, authorizing commis-
sioners of a road improvement district to condemn land in accord-
ance with § 5249, which requires the landowner to file his claim 
for damages in the county court within twelve months, the owner, 
though entitled to require assessment of the damages by a jury 
in the circuit court, on his failure to so elect, is barred from 
recovery of damages resulting from appropriation of his land, 
claim for which was not made within twelve months from the time 
the commissioners commenced condemnation proceedings. 

2. EMINENT DOMAIN—OPENING HIGHWAYS IN CITIES AND TOWN S.— 
The Legislature may select another agency than the town council 
to open highways through private property in cities and incor-
porated towns. 

3. MUNICIPAL CORPORATIONS—LIABILITY FOR ACTS OF OFFICERS.—An 
incorporated town cannot be mulcted in damages for the unau-
thorized acts of its marshal or official in removing a fence and 
cutting a levee, thereby flooding plaintiff's land in rainy seasons. 

Appeal fiom Clark Circuit Court; J. H. McCollum, 
Judge; reversed. 

W. E. Haynie and McMillan & McMillan, for 
appellant. 

Callaway & Callaway, for appellee. 
HUMPHREYS, J. Appellee instituted this . suit, on the 

first day of February, 1922, against apPellants in the cir-
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alit court of Clark County to recover damages in the sum 
of $1,500 alleged to .have been spent by him in the con-
Struction of the highway through the town of Gurdon. 
It is- alleged that in January, 1920, the marshal of the 
town of Gurdon moved the fence back twenty-five feet 
on the side of a ten-acre tract of land owned by him in 
said town; that said town cut a levee near his land 
that caused it to overflow in rainy seasons; that in April 
or May, 1920, appellants appropriated a strip of land 
and caused dirt and gravel to be hauled therefrom, which 
left a trench along the entire length thereof in which 
water stands almost continuously, causing an unhealthy 
condition and damaging the adjoining lands for rental 
purposes, as well as obstructing the entrance thereto. 

Appellants filed separate answers denying the mate-
rial allegations of the complaint, and . interposed the fur-
ther defense that the action Was barred because appellee 
failed to present his claim to the county court of said 
county within twelve months after said court condem,ned 
a right-of-way across his land for road purposes. 

The cause was submitted upon the pleadings, testi-
mony, and instructions of the court, which resulted in 
verdicts and consequent judgments against Road 
Improvement District No. 1 for $175 and against the 
town of Gurdon for $200, from which an appeal has been 
duly prosecuted to this court. 

The record reflects that Road Improvement District 
No. 1 of Clark County was organized under the act of 
the General Assembly of 1915 (§§ 5399-5462 inclusive, 
Crawford & Moses' Digest), and on its application to 
the county court of said county under § 36 of said act 
(§ 5412 1A, Crawford & Moses' Digest), the court made 
and entered an order on the 28th day of October, 1919, 
condemning a right-of-way sixty-five feet wide over and 
across the ten-acre tract in Gurdon belonging to appellee 
for the road it was constiructing; that, after the order 
was made, the marshal of the town•of Gurdon moved 
appellee's fence back twenty-five feet; that appellant cut 
a borrow-pit eighteen feet wide and about two and one-
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half feet deep on said strip of land to obtain dirt with 
which to grade the road, that held water most of the time; 
that the borrow-pit came to Within one hundred and fifty 
feet of the rent-house upon the land, which had the effect 
of creating an unhealthy condition and which obstructed 
the direct entrance to the house and the land upon which 
same was situated; that, some time during the year, an 
official of said town cut a levee which was built to protect 
an adjoining tract . of land, so as to permit water to escape 

• and overflow appellee's land in rainy seasons. 
Appellants contend for a reversal of the judgment 

upon several grounds, among them, that the action for 
damages was barred when this suit was instituted. The 
road improvement district proceeded under § 5412 1/2 of 
Crawford & Moses' Digest to condemn the- right-of-way 
for the road it was constructing. That section adopted 
the procedure specified in § 5249 of Crawford & Moses' 

• Digest for taking private property for public purposes. 
Said section 5249 reads, in part, as follows : 

"If the owner of the land over which any road shall 
hereafter be so laid out by the court shall refuse to give 
a right-of-way therefor, or to agree upon the damages 
therefor, then such owner shall have the right to present 
his claim to the county court, duly verified, for such-dam-
ages as he may claim hy reason of said road being laid out 
on his land ; and if he is not satisfied with the amount 
allowed him by the court, he shall have the right of appeal 
as now provided by law from judgments of the county 
cotirt; provided, however, no claim shall be presented 
for such damages after twelve months from the date of 
the order laying out or changing any road." 

It will be observed that, under this section of the 
statute, appellee had twelve months after the order was 
made condemning the land to present his claim for, dam-
ages to tlie county court, which he failed to do. The stat-
ute in so many words precludes the landowner frOm pre-
senting a claim for damages after the . lapse Of f-velve 
months from the date of the order. The act contains 
ample provision for a hearing as to compensation for
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damages sustained by the property owner, so said this 
court in Sloan v. Lawrence County, 134 Ark. 121. Appel-
lee contends, however, that he was entitled to bring this 
suit under § 5417 of Crawford & Moses' Digest, and, in 
support of the contention, cites the case of Road 
Improvement Dist. No. 6 of Lawrence County v. Hall, 
140 Ark. 241. In the Hall case the road improvement 
district commenced its suit under said § 5417 and the 
court refused to allow it to dismiss the action, over the 
protest of Hall, and proceed under said § 54121/2. It is 
true that in the Hall case this court held that §§ 54121/2 
and 5417 should be read together, and, when so read, that 
they allowed the landowner the right to elect under 
which section the road district should proceed to con-
demn the land, but it was not ruled that the landowner 
might delay his election until the district had condemned 
the land under one of the sections, and then insist that 
it should afterwards condemn it under the other. The 
election, of course, must be made in apt time. In the 
instant case the district proceeded under said § 54121/2, 
without objection, and more than two years thereafter 
appellee instituted this suit. When the district com-
menced the condemnation proceeding=t- under § 54121/2 
appellee was put to the . election whether he would pre-
sent his claim to the county court within the time pre-
scribed in the statute, or whether he would demand an 
assessment of his damages by a jury in the circuit court. 
Having failed to make the election and the time limit 
having expired, his cause of action was barred before 
the institution of this suit, for all damages resulting 
from the appropriation of the land. It is immaterial 
that appellee's land is within the incorporated town of 
G-urdon. The Legislature, by virtue of its reserved 
authority, .may;,select another agency than the city coun-
cil to open higliWays through private property in incor-
porated towns and cities. Bulloch v. Dermott-Collins 
Rd. Imp. Dist., 155 Ark. 176. 

When all the testimony had been introdnced, appel-
tee abandoned his claim for damages against the town
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of Gurdon except for those resulting from moving hi's 
fence and cutting the levee. Relative to damages flow-
ing from those alleged acts he requested ,and obtained the 
following instruction to the jury: 

"You are instructed that, if you find from a pre-
ponderance of the evidence that the authorities of the 
town of Gurdon moved plaintiff's fence, or cnt a levee 
which allows water to overflow on plaintiff's land, and 
that plaintiff's land has been damaged or decreased in 
value by the aforesaid acts, you will find for the plaintiff 
against the town of Gurdon." 
_ We are unable to discover any evidence in the record 
showing that the fence was moved or levee cut by author-
ity of the town of Gurdon. , It appears that the fence was 
moved by the town marshal, and that some official cut the 
levee, but the town cannot be mulcted in damages for an 
unauthorized act of an official. It seems that this issue 
was not fully developed. As the record stands, the evi-
dence is not sufficient to support the verdict and judg-
ment against the town. 

For the errors indicated the judgments are reversed, 
and the cause dismissed as to Road Improvement Dis-
trict No. 1 of Clairk County, and remanded for-a new 
trial as to the town of Gurdon. 

MCCULLocn, C.J., (concurring). I agree full y with 
the result announced in this case, but I do not agree .to 
that part of the opinion which holds that the owner of 
4and may, after there has been a condemnation for road 
purposes under § 5249, Crawford & Moses' Digest, make 
an election to proceed under -§ 5417, Crawford & Moses' 
Digest, for the purpose of securing compensation for 
damages. I do not think that the case of Road Improve-
ment District No. 6 bf Lawrence County v. Hall, 140 Ark. 
241, decides that to the extent indicated in the opinion in 
this case. In that case the road district had proceeded 
under § 5417, supra, and bad deposited the amount -VI 
cover compensation . in accordance with the statute, and . 
had taken possession of the land to be condemned, but, 
on the appearance of the property owner to contest the



ARK.]
	 607 

proceeding, the distriet then sought to dismiss the pro-
ceedings" and institute proceedings anew, under § 5249, 
.Cr.awford & Moses' Digest. This court held that the 
landowner had the eletion to stay in the circuit court, 
where the suit had been originally brought, rather than 
to be cartied into the county court. In the present case 
there had been a condemnation in the county court pur-
suant to .§ 5249, supra, and the time allowed for appeal 
.from that order or for presentation of the claim had 
expired. The question of election is not involved in this 
case, but the opinion lays dowi the law that •he land-
owner may, after condemnation in the county court under 
§ 5249, eleCt to require proceedings under §-5417. Sec-
tion 5249 provides a complete scheme for, condemnation 
for road purposes and for the protection, of owners of 
property. in securing compensation. It provides for 
presentation of the claim in the county court where the 
condemnation order was. made, and bars a recovery for 
damages unless the claim be presented Within twelve 
months. My view is that, where there has been a con-
.demnation under that section, the owner must proceed 
'under the conditions therein prescribed.


