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IZETNA CASUALTY & SURETY COMPANY V. HENSLEE

~-Opinion delivered April 7, 1994

o1, HIGHWAYS—CONTRACTORS BOND—LIABILITY. —Under Crawford &
.;Moses D1g § 6913, provxdmg that contractors engaged on public
works shall "execute a ‘bond ‘eonditioned to pay for labor per-
formed or materials furnished, held - that _the bond of a con-
tractor-inures to the vbeneﬁt of those furni'shing labor and
materials. : .

2. HIGHWAYS—CONTRACTOR’S BOND. —A bond for labor and materials
given by the principal contractor to a road improvement district,
which was organized under the general statutes providing for
the creation and establishment of road improvement districts,
. was glven under Crawford & Moses D1g § 5446

. 3 HIGHWAXS——CONTRACTOR s, BOND.-
"f' tractors to- glve ‘bonds, to secure persons furnlshmg Aabor and
) maferials are intended. to furhish the obligatién of a bond as a
substitute for the security which might be obtained by a
mechanic’s lien; such liens not being given in the case of public’

. works. - ‘

4 HIGHWAYS——CONTRACTOR S BOND—LIABILITY TO SUBCONTRACTOR.—
Under a bond given by a principal contractor to a road improve-
ment "district .in compliance with Crawford & Moses’ Dig.,
§ 5446 the - surety is liable on the failure of the contractor to

’ pay a subcontractor for labor performed and materials fur-

-+ nished in-the construction of -a proposed public road. -

' 5. - HIGHWAYS<—CONTRACTOR’S  EOND—PARTIES. —Under § 1089 Craw-
T ford &. Moses™-Dig., providing that-every. action must be prose-
v cuted in the name of -the real party in 1nterest a subcontractor
who furnished labor and materials for bulldmg a public road

_ may sue in his own name on the contractor’s bond.

6. HIGHWAYS——CONTRACTORS BOND—PARTIES.—Crawford & Moses
Dig., § 5446, providing that any person supplying labor and
ma'terials shall have a right of action and may sue in the name
of ‘the.road district, does not preclude the person for whose
- benefit the statute was enacted from suing in his own name.

7.  JUDGMENT—PRINCIPAL AND SURETY.—In an action by a subcon-
. tractor against a-surety on the contractor’s bond- for_failure of

-, .the’ contractor to pay for. labor and materlal ‘used: m bu11d1ng a

* _J‘Q'publlc Toad; the court did not” err in allowmg to "be read to the
jury a decree obtairied in the chancery court by the subcon-
tractor against the contractor, though the surety was not a.
_party to that suit, such decree being prima facie evidence of a
breach of the bond.
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. 8.. HIGHWAYS—CONTRACTOR’S .BOND—SUFFICIENCY OF EVIDENCE OF
_ BREACH.—In an action by a subcontractor against the surety on
the contractor’s bond for labor and materials furnished in the
building of a road, evidence held-to show that thé subcontractor

had- substantlally complied with his contract. .

‘9, * HIGHWAYS- LIABILITY OF CONTRACTOR 7O’ SUBCONTRACTOR —Where
the work done by a subcontractsr under’ his - contract sub-
stantially complied with- hlS “contract, he is entitled to recover

. the contract prlce less the fair cost of remedying any defects
in the work P - .

10. APPEAL AND ERROR—CONCLUSIVENESS OF VERDICT.—Where the

© 7 “jury’s verdict has evidencé of a substantial character to support
‘it, it is binding upon the appellate court. .

11, ‘HIGHWAYS—CONTRACTOR’S BOND—LIABILITY OF SURETY FOR COSTS.

© 7 —In an action by a subcontractor against a surety of the prin-
cipal contractor for labor and materials furnished in the build-
ing of a road, it was error to allow to the subcontractor against
the surety the costs of a former suit against the contractor to
which the surety was not a party.

Appeal from J efferson Circuit Court T. G. Parham,
Judge modlﬁed o
| " STATEMENT OF .FACTS.

Th1s is an action brought by a subcontractor against
the principal contractor and the’ sureties on his bond for
“work done and materlals furmshed i constructmg an
,1mproved road for an 1mprovement dlstrlct in Woodruff
‘County, Arkansas.
The Cotton Plant Road Improvement District No. 1
‘of Woodruff County, Arkansas, was organized under the
" general laws of the State rélating to road improvement
" districts. R. Mobley entéred into a contract with the
“commissioners for the construction of the road in August,
1917. The Atna Casualty and Surety Company signed
" his bond in the sum of $40,000 for the faithful per-
formance of his contract and for the payment of all labor
and materials entering in the construction of said road.
'In September, 1917, E. A. Henslee, as -subcontractor,
g entered "into a contract with R. Mobley, the principal
contractor, by thé terms of which he agreed to furnish
: all tools labor ‘and’ equipment and do all the work<neces-
sary to prepare a crushed rock base for an ‘asphaltic top
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for the road to be improved. Their contract provided
that the payment for the work done by the subcontractor
was to be made, at the prices set out in their contract,.
at the times the principal contractor received payment
from the commissioners of the road mprovement district
upon monthly estimates.

In August, 1918, R. Mobley refused to make the pay-
ments, because he insisted that Henslee had breached the
contract by refusing to repair the rock base, which had
become worn, and to put it in shape so that the asphalt
surface might be laid on it, and because Henslee would
not bring up the shoulders of the road in the manner
provided in the contract between Mobley and the com-
missioners of the road district. Henslee refused to do
this work because the rock base had become worn by the
traffic and weather, due to the delay of Mobley in spread-
ing the asphalt upon the rock base when it had been
finished by Henslee. . Henslee refused to round up the
shoulders of the road, because that was not his duty under
.the terms of his contract. Testimony was introduced by
each party to sustain his contention. Other facts will
be stated in the opinion.

The cause was tried before a jury, which returned a
verdict in favor of the plaintiff, and from the judgment
rendered the defendants have duly prosecuted an appeal
to this court.

J. H. Carmichael and J. A. Sherrill, for appellant.

The suit should have been brought in the name of
the district. Appellee relied on act 446 of the Acts of
1911, in bringing the suit in his own name, whereas act
338 of the Aects of 1915 repeals the former act, so far
as relates to roads. 149 Ark. 576. The execution of the
bond required by the 1911 act is mandatory. 159 Ark.
275. If the action must be maintained under § 5446, C.
& M. Digest (Acts 1915), then appellee must follow that
statute to beentitled to the relief provided for, and main-
tain the same in the name of.the district; having failed
to do this, his suit should be dismissed. 82 Ark. 407;
82 Ark. 247; 153 Ark. 321. Even if both § 6913 (Act
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1911) and § 5446 are available to road districts, appellee
should seek his relief under the same statute followed
by the district. If the suit was brought under § 6913,
relating to those who furnish labor and material, it'should
be dismissed, since appellee did neither. 65 Ark. 183;
102 Ark. 539; 125 Ark. 590; 159 Ark. 21. The fact that
a borrower used money loaned to pay persons having a
mechanie’s lien does not subrogate the lender to such
lienor’s rights. 155 Ark. 201; 158 Ark. 137. ‘It .was
prejudicial to introduce the Judgment obtained in the
former suit, since the surety was not.a party thereto.
147 T11. 634, 35 N. E. 820; 21 R. C. L. 1090. -

A. F. Triplett, for appellee. »

A judgment against a principal is prima facie evi-
dence in a suit against his surety. 89 Ark. 378; 98 Ark.
143;note 16 L. R. A. (N. S.) 911. A construction bond to
an improvement district inures to the benefit of a person
furnishing the contractor with labor and materials, where
the bond contains appropriate provisions with reference
to such labor and materials. 126 Ark. 474; 152 Ark. 414;
153 Ark. 142. A subcontractor is a person furnishing
labor or materials, and can claim the benefit of such a
bond. 152 Ark. 414; note 27 L. R."A. (N. 8.) 573.- It is
the policy of our law that a suit should be prosecuted in
the name of the real party in interest, and the statute
to this effect, § 1089, C. & M. Digest, is to be read along
with § 5446. Sectmn 5446 does not repeal '§ 1089, nor
provide an exclusive remedy. o

Hagrr, J., (after stating the facts) Inasmuch as the
cause of actlon of the plaintiff is based upon a statutory
bond for work done in the construction of a public road
by an 1mp10vemen’r district, we have deemed it appro-
priate to give a brief hlstory of statutes of this sort and
our decisions construing the same.

“Section 6913 of Crawford & Moses’ Ditrest which
was passed by the Legislature of 1911, prov1des that,
whenever any public ofﬁcer shall, under the laws of this
State, enter into a contract with any-person for the pur-
pose of making any-public improvement, or constructmg_; _
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any public building, such officer shall take from the prin-
cipal contractor a bond with sufficient sureties, condi-
tioned that such contractor shall pay all the indebtedness
for labor and materials furnished in the construction of
said public building or in making said public improve-
ment. :

This court has held that school directors and com-
missioners of road districts are public officers, and that
-the bond of the contractor given under the statute inures
to the benefit of those furnishing labor and materials,
and that an action may be maintained thereon by one of
such persons for labor performed, or materials supplied
in the construction of a schoolhouse or an improved
public road. Reiff v. Redfield School Board, 126 Ark. -
474 ; Oliver Construction Co. v. Williams, 152 Ark. 414;
- and Arkansas Road Const. Co. v. Evans, 153 Ark. 142.

In the two cases last cited special acts of the Legis-
lature had been enacted creating the road improvement
districts, and the acts contain no provisions providing
for the execution of a bond by the principal contractor
to pay subcontractors and other persons furnishing labor
and materials for the construction of the improved road,
and the court held that the provisions of § 6913 were
broad enough to include laborers who have performed
work on the road proposed to be improved, or those who
have furnished materials which the principal contractor
had obligated himself to furnish.

The record in the case at bar shows that the road
district was organized under the general statutes of this
State providing. for the creation and establishment of
road improvement districts. This act was passed by the
Legislature of 1915, and § 5446 of Crawford & Moses’
Digest is § 30 of the act. It reads as follows: ¢“All con-
tractors shall be reauired to. give bond for the faithful
performance of such contracts as may be awarded to
them, with good and sufficient security, in an amount to
be fixed by the board of commissioners, and said bond
shall contain an additional obligation that such con-
tractor, or contractors, shall promptly make payment to
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all persons supplying him .or- them-labor and materials
in the prosecution of work prov1ded for in such contract.
Suit may be brought by and in the name of the.district
upon the bond given to the board.. Any person, individual
or corporation supplying labor and material shall have
the right of action, and shall be authorized to bring suit
in the name of the district for his, their, or its use and
benefit, against said contractor and surety, and to prose-
cute same to final judgment and execution, but such
action and its prosecution shall involve the district in no
expense whatsoever.”’ '

Inasmuch as the improvement district in question was
organized under the general laws of the State, it results
that the bond given by the principal contractor was
given in compliance with the terms of § 5446 of the Digest
quoted above. The bond sued on was given for two pur-
poses. In the first place, it was given to secure to the
commissioners of the district the faithful performance
of the contract of the principal contractor with the dis-
trict; and, in the second place, to protect third persons
from whom the contractor may obtain materials or labor
used in the construction of the improved road. Acts of
this kind are intended to furnish the obligation of a bond
as a substitute for the security which might be obtained
by a mechanic’s lien, such liens not being given in the
case of public Works The purpose of the Legislature
“in prov1d1n0' securlty for the payment for labor and
materials going in the construction of an improved. pubhc .
road was intended to provide indemnity to persons
furnishing such labor or materials, thereby enabling the
principal contractor to meet his contracts with road
improvement districts- in supplying the labor and
materials necessary to the construction of the proposed
road.

In construing a similar statute Dassed bV Congress,
the Subreme Court of the United States ‘has held that
work done and materlals furmshed by subcontractors
. come within the provisions of the statute, and that they
are protected by it. Guaranty Co. v. Pressed Brick Co..
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191 U. S. 416, and Mankin v. United States, 215 U. S.
a33.

In Hul v. American Surety Co., 200 U. S. 197, the
protection of the statute was extended to materials
turnished to subcontractors. Inasmuch as persons
furnishing materials and labor used in the construction
of an improved public road cannot secure themselves by
a mechanic’s lien upon the proposed improvement, the
‘Legislature, for the protection of these persons, passed
a statute for the prompt payment of their claims and
the same security that it requires for the faithful per-
formance of the contract of the principal contractor with
the commissioners of the district. The surety company
was organized for the purpose of furnishing bonds of
this kind. It understands perfectly well the nature and
extent of its obligation, and its liability is fixed by the
terms of the bond, construed in connection with the act
of the Legislature in compliance with which the bond is
executed. :

This is the effect of our own decision in the case of
 Kerby v. Road Improvement Dist. No. 4 Saline County,
159 Ark. 21. In construing § 5446 of the Digest the court
said that the benefits of the act were extended to those
who supply the labor of others as well as those who labor
themselves. Thus subcontractors and those working for
them are brought within the provisions of the act.

While the statute does not require it, it has been
well said that the contractor can protect himself by
requiring a bond securing him against liability on account
of engagements of the subcontractor with persons who
furnish labor and materials upon his order. Therefore
we are of -the opinion that the terms of the bond make
the surety liable for the failure of the contractor to pay
the subcontractor for labor performed and materials
furnished in the construction of the proposed public road.

- It is insisted, however, that, under the statute, the
subcontractor has no right to bring suit in his own name
against the contractor for a breach of contract. We can-
not agree with counsel in this contention. Section 1089
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of Crawford & Moses’ Digest is a part of our Civil Code,
and provides that every action must be prosecuted in the
name of the real party in interest, with certain exceptions
which do not relate to the subject of the controversy in
this suit. Since the adoption of the Code, it has been held
that actions on bonds given to the State for the faithful
performance of the duties of a public officer may be
prosecuted by the State, or by the real party in interest—
that is, by the person entitled to receive the money

occasioned by the breach of the official bond. Humnnicutt

v. Kirkpatrick, 39 Ark. 172, and State v. Wood, 51
Ark. 205. Subsequently it was held that those fper-
forming labor or furnishing materials upon a public
building for whose benefit the bond required by § 6913 of
the Digest referred to above was given, may sue upon the
bond, on the principle that a third person for whose bene-
fit a statute requires a bond to be executed may maintain
an action thereon although the consideration does not
directly move from such third person. Reiff v. Redfield
School Board, 126 Ark. 474.

"~ But it is claimed that, inasmuch as § 5446 provides
that any person supplying labor and materials shall have
a right of action and shall be authorized to bring suit in
the name of the district for his use against the contractor
and his surety, this method is exclusive. . While there
is some conflict in the authorities on this point, we think
that the better reasomng is that the-language of the
statute is permissive merely, and does not prevent the
person for whose benefit the statute was enacted from
suing in his own name, under the principles above
announced. No prejudice whatever can result to the
contractor from this construction. The statute, in provid-

_ing that the persons supplwng Jabor and materials shall
be authorized to bring suit in the name of the district
for his use, in effect makes such persons interested
parties, and the omission of the name of the district conld
not in any manner prejudice the rights of the contractor.
The provision authorizing suit in the name of the district
for the use of those supplying labor and materials
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.merely provides aconvenient method for-styling the case,
and was evidently not intended-to.be the exclusive remedy
for its enforcement: The object of-the -statute was to
-give ‘the same relief by -a proceeding upon the bond as
could be had, in the case of the erection of a building by
a prxvate owner, by the enforcement of ‘a’lien against the
_building, and, such beéing the ‘evident intention of the
statute, it should receive such construction as will
render it most effective for that purpose. While the
statute ought to be obeyed, yet, inasmuch as it named the
distriet for the use and benefit of those furnishing labor
and materials as the p1a1nt1ff it. is to, be regarded as
directory merely. The condition ‘of the.bond is the.
important requirement. Of course, where there are
several claimants who have the right of - partlclpatlon
and the funds should be insufficient to 'pay all parties in
full, it might bécome necessary 'to make the district a
party, so that. the rights of all-the parties -might "be
settled and the distribution of thé funds available might
_ be'in proportion to the amount due to each one. Hence
we are of the opinion that the subcontractor, under the
prov1s10ns of our Code, had the r1ght to maintain the suit
in his own name as the real party in interest.

_ In the trial of the case the- court allowed to be read
to the jury a decree obtained in ‘the chancery court by
E. A. Henslee agalnst R. Mobley upon-this same cause of
aetlon This’ decree was obtaingd pursuant to directions -
" given in tévérsing the’ decree of the chancery court in
the case ‘of Henslée v. Mobley, 148 Ark. 181. The surety
_was not a’ party to’ that siit, but” it was upon the same
cause of action, and we are of the opinion that the decree
was properly admltted in ev1dence against the surety in
_this case.. It proved at least a pmma facie breach of the
~“bond bv showing the’ amount-due bv Mobley to Henslee
for a breach ‘of-the &ontract which the bond was glven to
secure. Ingle v. Batesville Grocery Co., 89 Ark. 379;
Baxter Cowity Bank v. Ozark Insurcmce Co., 98 Ark
143; and Moses v. United States, 166 U. S. 571



'!v
ark. | -ABina Casvarry & Surery Co. v. -HENSL!i:h.- 501

.7, The court, in its instructions. te-the jury, toléid- it that
the judgment or decree against the .principal ¥as only
prima. facié_evidence:in the subsequent suit a fainst the
surety, who had no: notlce or, opportumty to defend the
:m allowmg th1s Judgment or decree to be read i 1n evidence
‘in the present case.

The 1nstruct10ns ‘of the court were in accord 1ice with
‘the prmclples of law announced above.
‘ It is also insisted that the evidence is ndb legally
sufficient to support the verdict. As we have jlist seen,
‘the chancery court, pursuant to the directions of this
court, rendered a decree in favor of Henslee against
Mobley upon the same cause of action. This Judgment
or decree was prima facie evidence in a suit bated upon
the same cause .of action against the surety ﬂpon the
“bond of Mobley.  Tn addition to this, other evidénce was
introduced by the plaintiff tending to establish His cause
~of action. It was shown that he performed his contract
substantlally according to its terms, and that the rock
_base put on the road by him became smooth by the action
‘of the weather and of persons traveling over the road
after he had. completed his work. It was.shown by him
“that this was caused" by the delay of the principal con-
_tractor in spreading the asphalt surface upon the rock
base.. The principal contractor attempted to justify his
_delay by the action of the United States Government in
requisitioning his machinery, which . was to be used in
laying the asphalt surface on the road. His testimony,
3"however is ﬂatly contrad1cted by. that of an engineer,
who ‘stated that he wis famlhar with the whole transac-
“hon and ‘that the Unlted States Government had not.
requlstloned his machmery for laymg asphalt at the
‘time claimed by the principal contractor. ‘

It was also shown: by the defendants that the plam-
" tiff failed to round up the shoulders: of the road after the
g asphaIt surface was~laid: «» - "
~On’the part 6f the-plaintiff it was shown.that it was
~not his duty to”do-this work, but that it devolved upon
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the principal contractor to do it in connection with laying
the asphalt surtace of the road.

The jury settled the conmflicting evidence on these
points in tavor of the plaintiff. The court told the jury
that if it found, from a preponderance of the evidence,
that the work done by Henslee, under his subcontract
with Mobley, was done substantially in compliance with
the contract, its verdict should be for the contract price
of the work done by him, less the fair cost of remedying
any defects in the work. This was a correct declaration
“of law, and the verdict of the jury, having evidence of a
substantial character to support it, is binding upon us
upon appeal. '

Finally it is insisted that the court erred in allowing
the plaintiff to recover the costs of the suit in the case
of Henslee against Mobley, which was introduced in evi-
dence in this case as above stated. The costs in that case
amounted to the sum of $342.23, with interest thereon at
6 per cent. from September 11, 1918. The verdict in this
case was returned on January 5, 1923. The surety was
not made a party to that suit, and was never called upon
to defend the same. Hence it should not be charged with
the costs of that suit, and the court erred in so instruet-
ing the jury. .

The verdict of the jury in the present case was for
$6,231.63. The error may be eliminated by deducting
from this amount the sum of $342.23 with interest thereon
from September 11, 1918, to January 5, 1923. '

The court directs that the remittitur be entered here,
and, inasmuch as this is a law case, the costs of appeal
will be adjudged against Henslee. American Soda
Fountain Co. v. Battle, 85 Ark. 213; Brown v. Yukon Nat.
Bank, 138 Ark. 210; and Sweet Springs Milling Co. v.
-Gentry, 142 Ark. 234.

"+ For the error in charging the Ztna Casualty and
Surety Company with the costs of the appeal in: the
chancery suit of Henslee against Mobley, the judgment
must be reversed. But, inasmuch as the case has been
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fully developed, judgment will be rendered here in favor
of the plaintiff against the surety company for the amount
indicated in the opinion. It is so-ordered.



