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TavrLor v. TAYLOR.
Opinion delivered March 17, 1924.

" DIVORCE—CUSTODY OF CHILD.—Where both hushand and wife are
proper persons to care for a five-year-old daughter, on granting
the wife a divorce the custody of the child will be awarded to her.

Appeal from Jefferson Chancery Court; John M.
Elliott, Chancellor; reversed.
 Rogers, Barber & Henry, for appellant.
Smrita, J. Appellant filed suit against appellee, her
~ husband, in which she prayed for a décree for divorce
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from him, for alimony, and for the custody of Valoria
Taylor, their only child, a girl, who was 4%, years old
when her mother’s deposition was taken, and who 1s now
something more than 5 years old. Appellant was granted
a divorce and an allowance of alimony, but the custody
of the child was awarded to her husband, and she has
appealed to reverse that part of the decree.

) The testimony on appellant’s part tended to show
that her husband had abused and neglected her, and that
on one occasion he had shot at her. He was put to trial
for this, and appellant testified that the shooting was
accidental, but, in her deposition, she stated that “her
testimony that the shooting was accidental was false,
and that she gave this false testimony at his solicitation
and because she did not want to see him go to the peni-
tentiary. She also offered the testimony of several wit-
nesses corroborating her own as to his abuse and neglect,
and testimony was also offered that he failed to provide
appellant with proper clothing and suitable food and
necessary medical attention, although appellee is him-
self a physician.

Appellee offered testimony- controverting all this.
The testimony on his behalf is to the effect that he
provided well for his wife, and authorized credit to be
extended to her at the stores where she traded, and that
these merchants sold her anything she desired to buy,
and that he also provided servants who assisted her in the
discharge of her domestic duties.

Without reciting this testimony in detail, we
announce our concurrence in the finding of the court
below, that appellant made a showing which entitled her
to a divoree on account of appellee’s neglect, abuse, and
cruel treatment.

The real controversy is over the custody of the
child. Appellee undertook to show that appellant was not -
a proper person to have the custody of the child. He
testified that, after leaving him, she took up her residence
at the home of a woman of unsavory réputation. His
testimony in this respect was without corroboration, and
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his assault on this woman’s _reputati_on is not sustained.
On the contrary, the affirmative showing was made by
the testimony of several witnesses that the woman’s
reputation was good. Appellant testified that she was-
driven from home, and sought shelter where she could
find it,-but, when she learned that appellee found fault
with the woman at whose house she was residing, she
changed her residence, and has since boarded in the
home of a minister.

Appellee undertook to show that appellant had neg-
lected the child, and had, on more than one occasion, left
her with no one to take charge of her, and that, upon
their last separation, appellant left the child" without
offering to take it with her. Appellant explains all this
by showing that she left home because she was driven
away, and that she did not take the child because appel-
lee had threatened to kill her if she did so.

Appellant admitted that appellee was devoted to the
child and was good to her, and the testimony shows that .
he is a suitable person to be awarded the child’s custody,
that he is able to properly care for the child, and is
more than willing to do so. But we do not think that he

‘has made a showing which warrants taking the child
from the custody of the mother, or that she is an
improper person to have its care. The child’s age is such
that a mother’s care is very necessary, and we think the
custody should be awarded to the mother.,

Appellee is shown to be a physician who enjoys a
remunerative practice, although the testimony of the
parties is sharply conflicting as to the amount of his
earnings. In addition to these earnings, he owns
income-producing property, both rural and urban.

The court below made no finding as to what contri-
bution the father should. make towards the support of the
child, because the child’s father was awarded its custody,
but, under our view, it will be necessary to make some
order in this behalf, as we are reversing the decree in
this respect. o
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The decree of the court below will be reversed, and
a decree will be entered awarding the custody of the
child to the mother, with the right of visitation on the
- part of the father, and the court will, if it is found neces-
sary so to do, hear further testimony as to the contribu-
tions which the father should make towards the support
of the child.




