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MCNUTT V. STATE. 

Opinion delivered March 3, 1924. 
STATUTES—REGULATiON OF RIGHT OF APPEAL.—As the right of 
appeal is given in all cases by the Constitution, statutes regulat-
ing such right should be construed so as to facilitate, rather than 
impede, its exercise. 

2. SuNDAY—NOT JURIDICAL DAY.—B oth at common law and by 
statute, in this State, Sunday is not a juridical day, and the 
performance of labor and the transaction of business thereon 
is prohibited. 

3. TIME—FILING TRANSCRIPT IN MISDEMEANOR CASE.—When the 
last of the 60 days allowed by Crawford & Moses' Dig., § 3423, 
fnr lodging the transcript on appeal in a misdemeanor case in 
the office of the clerk of the Supreme Court falls on Sunday. 
appellant may file the transcript on the following Monday. 

Motion for rule on clerk to require him to file tran-
script.
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• Isgrig & Dillon, for apriellant. 
J. S. Utley, Attorney General, for appellee. 
HART, J. Section 3423 of Crawford & Moses' Digest 

provides that, in misdemeanor cases, the appeal shall be 
prayed during . the term at which the judgment was ren-
dered, and shall be granted upon the condition that the 
record is lodged in the clerk's office of the Supreme Court 
within sixty days after the judgment. 

The sole queStion is, if the last day of the sixty days 
given by the statute falls on Sunday, whether a party may 
file a transcript in this court on the following Monday. 

The Attorney General quotes. from 26 R. C. L., p. 
750, that the great weight of authority is that, in eomput-
ing the time within which an act required by any statute 
must be done, if the last day falls on Sunday, it cannot 
be 'excluded and the act done on the Monday following, 
unless there is some . statute providing that the Sunday 
should be excluded from the computation, or the intention 
.of the Legislature to exclude it is manifest. Many deci-
sions bearing on the question, under yarying statutes, are . 
cited in the notas to 7 Ann. Cas. 325, and 20 Ann. Cas. 
1318.

On the other hand, it is the contention of counsel for 
appellant that, both at common law and by statute, when 
the last day of a- period in which an act is to be done 
falls on Sunday, that day is excluded, and the act may 
be-done on the next succeeding day; See 38 Cya. 331 ; 28 
Am. & Eng. Enc. Law, 2d ed. 224, and Endlich on Inter-
pretation of Statutes, § 393. 

Many States have passed statutes to .this effect, and 
it is claimed by counsel for the appellant that these stat-
utes are merely 'declaratory of the -common law. Be that 
as it .may, no rule has been adopted on the subject in this 
State, and tha question is whether a rigorous or a liberal 
rule should be applied. The right of appeal is given in 
all cases by our Constitution, and the majority of the 
court is of the opinion that statutes regulating it should 
be construed so as to facilitate rather than impede its 
exercise. The statute provides that the transcript may
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be lodged in the clerk's office of the Supreme Court within 
sixty days after the judgment. Both at common law and 
by statute in this State, Sunday is not a juridical day, and 
the performance of labor and the transaction of business 
is prohibited by statute. 

The Legislature will be presumed to have considered 
that Sunday is dies non in regard to judicial proceedings, 
and, in fixing a short time for appealing, to have .3onsid-
ered that, in the computation of the time when the last 
day for filing the transcript falls on Sunday, it may be 
done on the next day. Some courts have expressly held 
that whenever, by rule of the court or an act of the Legis-
lature, a given number of days is allowed to do an act, or it 
is said that an act may be done within a given number of 
days, the day in which the rule is taken or the decision is 
made is excluded, and if one or more Sundays occur 
within the time, they are counted, unless the last day falls 
on Sunday, in which case the act may be done on the next 
day. Go.swiler's Estate, 3 P. & W. (Penn.) 200; Lutz' 
Appeal, 124 Pa. St. 273; Cressy v. Parks, 75 Me. 387 ; 
Estate of Rose. 63 Cal. 346 ; People v. Scanlan (Ill.) 107 
N. E. 149 ; Barnes v. Eddy, 12 R. I. 25 ; West v. West (R. 
I.), 46 Atl. 44; and Monroe Cattle Co. v. Becker, 147 U. S. 
47.

This rule is reasonable, and is especially so when we 
consider the numerous decisions of this court in which the 
court has sustained short statutes of limitations within 
which property owners may appeal to the courts, not only 
against discriminations and inequalities in the assess-
ment of benefits against their property, but even against 
assessments made upon illegal principles of law. Stat-
utes of twenty days within which to file such attack on the 
assessments have been sustained in numerous cases, and 
statutes requiring the attack to be made within ten days 
have also been sustained. House v. Rd. Imp. Dist. No. 2, 
158 Ark. 330, and Road Imp. Dists. 1, 2, 3 v. Crary, 
151 Ark. 484. 

It was known to the Legislature, in passing statutes 
providing that the property owner should contest the
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assessment of benefits against his property within these 
short periods, that one or more Sundays might intervene 
during the period, and this fact was also known to the 
court in deciding whether the number of days allowed was 
reasonable. 

" We think that it was the intention of the Legislature 
to allow 60 days in all cases within which to perfect the 
appeal. That it was their intention to exclude Sunday 
when the last day of the period fell on that day, and to 
allow the tra nscript to be filed on the following day. 

Therefoi e the clerk is directed to allow the tran-
script to be filed. 

MCCULLOCH, C.J:, (dissenting). An appeal in a mis-
demeanor case is granted on condition that the 'trans-
script be filed in this court within sixty days, and, if the 
condition is not performed, no jurisdiction is acquired by 
this court, and the court had no power to extend the 
time. Smith v. State, 48 Ark. 148; Bromley v. State, 97 
Ark. 116. 

In many of the States there is a statute in force which 
provides that, in computing the time within which an act 
is to be done, if the last day be Sunday, it shall 
be excluded, but there is no such statute in this State. In 
those States effect is given to the statute by decisions 
holding that, where the last day falls on Sunday, the 
act may be performed on the following day. The pre-
vailing rule in States where there is no statute.excluding 
Sunday from the computation is stated as follows in 26 
R. C. L. 750: 

"The great weight of authority is that, -in comput-
ing the time within which an act required by any statute 
must be done, if the last day falls or a Sunday, it cannot 
be excluded and the act done on .th€ Monday following, 
unless there is some statute providing that the Sunday 
should be excluded from the computation, or the inten-
tion of the Legislature to exclude it is manifest." 

In a case-note to Simmons v. Hanne, 50 Fla. 267 (7 
A. & E. Ann. Cas. 322), the rule is stated substantially 
the same as above :



126	 MCNUTT V. STATE.	 [163 

"The decisions in the reported ease, to the effect 
that, in computing the time within which an act required 
by any statute must be done, if the last day falls on a 
Sunday, it cannot be excluded and the act done on the 
Monday followkng, unless there is some statute providing 
that the Sunday shall be excluded from the computation, 
or unless the intention of the Legislature to exclude it 
appears manifest, is supported by the great weight of 
authority." 

There follows more than a column of cases showing 
the application of this rule and adhering to it. In fact, 
I am unable to find any case holding, as the majority of 
this court hold now, that, in the absence of an express 
provision excluding Sunday from the computation of 
time, an act required by statute to be done within a given 
time may, when the last day falls on Sunday, be done on 
the following day. In the case-note cited above in 7 A. 
& E. Ann. Cas., there is a list of decisions in the States 
where there are statutes expressly providing that Sunday 
shall be excluded. 

With all respect to the judges composing the major-
ity in the present case, I do not think that the cases they 
have cited support their conclusions. Most of the cases 
cited were in States where there is a statute excluding 
Sundays from the computation. I will not undertake to 
cite all the cases supporting the view that Sunday is not 
to be excluded from a statutory requirement unless the 
statute itself expressly excludes it, but will content myself 
merely by referring to some of the decisions which 
declare that to be the rule. The reason for the rule can-
not be stated in clearer language than that employed by 
the United States Circuit Court of Appeals for the Ninth 
Circuit in the case of Meyer v. Hot Springs Imp. Co., 169 
Fed. 628. The court was dealing with the Federal statute 
limiting the time of appeal to sixty days, and said : 

"At common law, when Sunday is the last day of the 
time within which an act is to be performed under a con-
tract, it is excluded, and performance on Monday is 
allowed. * * * . So, in construing rules of court in
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respect to time for pleading and other matters of mere 
practice, if the last day fall on Sunday, the whole of the 
next day is allowed within which to perform the required 
act. * * * . But, while courts may construe their own 
rules equitably and extend the time therein limited, they 
have no such power as to statutes, and the decided weight 
of authority is that, when the act is to be done within a 
time fixed by the, statute, and the last day thereof falls 
upon Sunday, that day will not be excluded, unless a 
different rule for computing the time is also provided by 
statute." 

The Court of Appeals for the Eighth Circuit reached 
the same conclusion in the case of Johnson v. Meyers, 54 
Fed. 417, the opinion being written by Judge SANBORN 
and concurred in by Judge CALDWELL. 

The Supreme Judicial Court of MasSachusetts, in the 
case of Cunningham v. Mahan, 112 Mass. 58, said: 

"When a statute fixes a limitation of time within 
which a particular abt may or may not be done, if the time 
limited exceeds a week, 'Sunday is included in the com-
putation ; but if it is less than a week, Sunday is excluded. 
This is the established rule of interpretation in this 
State." 

hi the later case of Haley v. Young, 134 Mass. 364, 
the court said: 

"It is said that, at common law, when the time for 
the performance of a contract according to its terms 
expires on Sunday, a performance on the , following 
Monday is good. * * * But this rule, whatever may 
be the extent of it, has not been applied to acts which, by 
statute, are required to be done within a time therein 
limited." 

In the State of Kentucky there is a statute which pro-
vides that, where "any proceeding is directed by law to 
take place, or any act is directed to be done, on a particu-
lar day of a month, if that day happen to be Sunday, 
the proceedings shalt-take place or act shall be done on the 
next day ;" but the Court of Appeals, in construing 
another statute, providing that a petition to contest an
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election should be brought within ten days after final 
action on the part of the canvassers, held that, "when 
the last day falls on Sunday, a petition is not valid if filed 
on the following Monday." The court, in the opinion in 
that case, said: "The general rule is that, if the time 
within which an act may be done exceeds a week, Sunday 
is included, but if it is less than a week, Sunday is not 
included." Lowry v. Stotts, 138 Ky. 251. The rule last 
stated was adopted by that court in Geneva Cooperage 
Co. v. Brown, 124 Ky. 16. 

In Alabama there is a statute like the one prevailing 
in most States excluding Sunday from the computation, 
but the Supreme Court of that State has held that, where 
the trial ..court granted time for filing the bill of excep-
tions, if the last day fell on Sunday it ,cannot be signed 
and filed on the following day. Allen v. Elliott, 
67 Ala. 432; Anniston Elec. & Gas Co. v. Cooper, 136 
Ala. 418. 

It seems clear to me that this court, in holding that 
Sunday is to be excluded when the last day for appeal 
falls on that daY, is deciding contrary to the almost 
unanimous decisions of other courts, and I think the rul-
ing is contrary to the express language of the statute, 
which requires that the appeal must be perfected-within 
sixty days. In excluding Sundays we are reading some-
thing into the statute which cannot be found there, for 
the manifest purpose of the lawmakers, in framing this 
statute, was not to allow sixty juridical days within 
which to perfect an appeal, but to fix a. period of time, 
namely, sixty calendar days, within which an appeal 
must be perfected. The fact that, in some in.stances, we 
have statutes requiring appeals and such other proceed-
ings to be completed within a very short time, should be 
very persuasive to the Legislature, either to lengthen the 
time or to exclude Sundays, but it affords no reason why 
we should read something into the statute which is not 
found in its language.


