638

Coar District Power Co. v. BOONEVILLE. [161

CoaL District Power ComPaNY v. BOONEVILLE.

Opinion delivered December 24, 1923,

ELECTRICITY—REVIEW OF RATES FIXED BY ORDINANCE.—On appeal
to the circuit court by a public utility to review rates of charges
for electrical energy as fixed by a municipal ordinance, under
Acts 1921, No. 124, § 17, which provides for a judicial review,
the circuit court was authorized, not only to determine whether
the ordinance rates are confiscatory, but, upon finding them to
be such, to ascertain and fix fair and just rates.

CONSTITUTIONAL LAW—RATE FIXING NOT LEGISLATIVE POWER.—
Where rates for electricity, established by a city ordinance under
Acts 1921, No. 124, are set aside by the circuit court, such court,
in fixing a proper rate, is not exercising a legislative function,
and the statute is not unconstitutional in authorizing it to do so.

ELECTRICITY—RULE FOR FIXING RATES.—Under Acts 1921, No. 124,
a rate for electricity must be fixed which will give the public
utility a fair and just return upon the market value of its
property as of the time of the rate inquiry.

ELECTRICITY—HOW VALUE OF PLANT DETERMINED.—Treating the
reproduction cost of an electric plant as a proper element in
arriving at the present market value of the property, it would not
be proper to average the cost of labor and material entering into
the reproduction of the plant during any given period, and the
price for labor and material prevailing as of the time of the
rate inquiry necessarily controls.

ELECTRICITY—RATES—EVIDENCE.—In proceeding-under Acts 1921,
No. 124, the weight of evidence held to support the rates for
electricity ﬁxed by the circuit court.

Appeal from Logan Cireuit Court, Southeln DlS-.

trict; James Cochran, Judge; affirmed.
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James B. McDonough, for appellant.

1. The court had no jurisdiction to render the
judgment. Its attempt to fix a reasonable rate was
wholly invalid, notwithstanding section 19 of the act
(Acts 1921, p. 202). It is the exercise of legislative power
by a court. Const. Ark,, art. 4, §§ 1, 2; Id. art. 5; art. 6;
art. 7, § 1; 24 Ark. 91; 5 Ark. 710; 14 Ark. 568; 49 Ark.
160; 44 Ark. 273; 2 Ark. 294; 14 Ark. 698; 156 Ark. 259,
and cases cited; 134 Ark. 292; 76 Ark. 191; 277 Fed. 66;
98 Fed. 335; 43 S. Ct. 445; 135 N. E. 655; 191 N. Y. Sup.
430; 189 Id. 929; 227 S. W. 804; 122 N. E. 144; 91 S. E.
993. :

2. The evidence is wholly insufficient to warrant
the court in fixing the Huntington rate, a town thirty
miles away, as the rate for Booneville. There is no evi-
dence that the Huntington rates are compensatory.
Moreover, not only does the evidence show, but the court
- judicially knows, that there is a great loss of electricity
in transporting it over wire that distance. It is well
settled that there must be a reasonable return, and to
allow this return there must be a reasonable rate. 43 Sup.
Ct. Rep. 544; 212 U. 8. 19; 230 U. S. 352; 246 U. S.'178;
258 U. S.165; Id. 388. '

3. The rate fixed by the city ordinance is confis-
catory and void. It deprives appellant of its property
without due process of law, contrary to § 1 of the
14th Amendment to the Constitution, U. S.; 255 U. S. 539
and cases cited: 43 Sup. Ct. Rep. 544; 134 U. S. 418; 169
17.8.466: 212 U. S. 19; 184 Fed. 765: 230 U. S. and cases
cited; 212 U. S. 1; 196 Fed. 800; 197 Fed. 954; 161 Fed.
925. '

Evans & Evans, for appellee.

1. The court was anthorized by the statute to hear
evidence and determine what rates would afford the
avpellant valid and reasonable compensation for the ser-
vices performed, and to enter the order and judgment
that was rendered. Aect 124, Acts 1921, § 19; 150 Ark.
586; Id. 260; 152 Ark. 276; 152 Ark. 83.
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2. The city council had authority to fix the rates.
Act 124, Acts 1921, § 17; 152 Ark. 286.

3. Section 24 of act 124, Acts 1921, in so far as it
provides that, on appeal to the Supreme Court, any
finding of faet by the cireuit court shall not be binding
on the Supreme Court, but the latter court may and shall
review all the evidence and make such findings of fact’
and law as it may deem just, proper and equitable, is
clearly an attempted invasion of the court’s constitu-
tional prerogative, and is invalid. Art. 4, Const. Ark:;
24 Ark. 91; 5 Ark. 710; 6 Ark. 71; 14 Ark. 568; 49 Ark.
160; 11 Ark. 598; 13 Ark. 384; 14 Ark. 678; 44 Ark. 273;
16 Ark. 384; 188 S. W. (Ark) 564. In any event the

finding of the trial court is not against the preponder-
ance of the evidence.

4. The appellant did not allege facts sufficient to
entitle it to an appeal to the circuit court, and it there-
fore had no jurisdiction of the cause. Act 124, Acts
1921, §§ 17, 19 anad 23; 152 Ark. 276.

Humerreys, J. This is an appeal by the public
utility from a judgment of the cireunit court of Logan
County, Southern District, which, in effect, abrogated the
rates under which said public utility was distributing
electrical energy in the city of Booneville. The utility
had surrendered its franchise under act 571 of the Gen-
eral Assembly of 1919, and prior to July 18, 1921, was
operating under an indeterminate permit issued by the
Corporation Commission, and had in force a schedule
of rates which had been approved by the Commission
pursuant to the authority vested in it by said act. On
the 18th day of July, 1922, the council of the city of
Booneville passed an ordinance reducing the rates, pur-
suant to the provisions of § 17, act 124, of the General
Assembly of 1921. The later act abolished the Corpora-
tion Commission and, by § 17 thereof, authorized the
municipalities to ‘‘fix, promulgate, modify, amend, adjust,
readjust or otherwise make and determine fair and rea-
sonable rates to be charged by all public utilities i in fur-
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nishing utility service within such municipalities.”’
Within the time and in the manner provided by the act
appellant prosecuted an appeal from the rates fixed by
the city council to the circuit court. In petition for appeal
appellant conformed its prayer for relief to the statute,
asking. that the court, in reviewing the action of the
"council, hear evidence and determine what rates would
afford the appellant valid and reasonable compensation
for the services rendered, and to enter an order setting
out such rates, and to certify same to the council, with
directions to fix rates in keeping therewith.

_ The cause was submitted to the circuit court, with-
out the interverntion of a jury, upon the pleadings and
testimony, which resulted in a judgment setting aside the
rates established by the city council as being confiscatory,
and finding fifteen cents per kilowatt hour a fair and
just maximum rate for domestic power, and six cents
per kilowatt hour a fair and just rate for commercial
power. The rates fixed were graded downward to a
minimum according to the amount of power used by the
customer. No complaint is made that the grading was
out of proportion to the maximum rate, so it is unneces-
sary to set out the graduated rates.

In accordance with the provisions of the statute, the
case is pending before us for trial de novo upon the law
and testimony as brought into the record of the trial
below. _ '

Appellant’s first contention for a reversal of the
judgment is that the circuit court was without power to
fix a rate other than the rate fixed by the ordinance.
In other words, the contention of appellant is that the
court exhausted its judicial power in setting aside the
ordinance rate, and that it exercised legislative power

- authorized by the statute but inhibited by the-Constitu-
tion in attempting to fix and certify a new rate. The
- validity of the statute in this respect is assailed as
being unconstitutional. We cannot agree with learned
counsel in this contention. The statute authorizes a
judicial review of the rates fixed by the agency of the
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Legislature, and, if it had not, it would be void for that
reason. A judicial review necessarily involves a correc-
tion of the erroneous judgment, else complete justice
would not be accomplished. The ascertainment of a
confiscatory rate, from a practical standpoint, involves
the ascertainment of a fair and just rate. In order to
confidently assert a rate is confiscatory, one should know"
what a fair and just return on the present market value
of the property would be. The same method must be
adopted to ascertain whether the rate is confiscatory or
fair and reasonable, and when one is ascertained the
other is implied, therefore a declaration of the conclu-
sion reached is the result of the judicial review, and
not the ascertainment of the rate growing out of the
exercise of a legislative function. This exact point was
decided adversely to appellant’s contention in the case of
Van Buren Water Co. v. Van Buren, 152 Ark. 83. In
deciding the question the court used the following
language: ‘‘The fact that the new rates were unreason-
able did not justify the court’s order in compelling the
company to restore the old rates, which were confiscatory.
It was within the power and duty of the circuit court
to fix such a rate, according to the testimony in the record,
as was reasonable, and which would afford a just return
upon the investment.”” The fixing and certification of
the new rate to the council was not an attempt to
. exercise legislative authority. '

Appellant’s next and last contention for a reversal
of the judgment is that, under the law and the evidence,
the rates fixed and certified to the council by the court
are confiscatory and void.

The rule of law governing is that the rate must be
fixed which will give the public utility a fair and just
return upon the market value of its property as of the
time the inquiry is made regarding the rates.

After a careful analysis of the testimony we have -
concluded that the evidence introduced by appellant fails
to properly reach the issue. The method adopted by
appellant’s witnesses to ascertain the present value of
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property was to estimate the reproduction value of the
plant, based upon the cost of labor and material covering
the period from 1917 to 1922, and deducting therefrom-
depreciation of the property occasioned by the use
thereof. Treating the reproduction cost as a proper
element in arriving at the present market value of the
property, it would not be proper to average the cost of
labor and material entering into the reproduction of
the plant during any given period. In the instant case
the period selected .embraced the high peak prices of
the war. The prices for labor and material prevailing
as of the time the inquiry was made -regarding the rates
would necessarily control. The present market value of
the property having been ascertained by appellant’s wit-
nesses upon an incorrect assumption, this renders their
conclusion unreliable. When their testimony is elim-
inated the only testimony of consequence remaining is
that introduced by appellee, tending to support the find-
ing of the court. The record reflects that the original
cost of the property was about $25,000, and that the
certified value thereof by the officers' for taxation pur-
poses was about $70,000. The evidence was conflicting
as to the value of the real estate, ranging from a few
hundred dollars to $5,000. The exhibits covering the
utility income and expenses show that for the year
ending February 28, 1922, the net income from the
Booneville division was $8,815.08, and for the year
ending July 31, 1923, was $5,787.70. The exhibits also
reflect disproportionate increases of expenses compared
with the income for operation in the years 1922 and 1923.
The plant was an old one, having been in operation for
a number of years. We are of opinion that the rate
fixed and certified by the court is supported by the
weight of the evidence.

No error appearing, the judgment is affirmed.



