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NATIONAL LIFE INSURANCE COMPANY OF U. S. A.

V. JACKSON. 

Opinion delivered December 24, 1923. 
1. INSURANCE—CONSTRUCTION OF PoLICIEs.—Policies of insurance 

must be interpreted according to the plain import of the language 
used in them, where there is no ambiguity in _them. 

2. INSURANCE—DEATH BY PRE-EXISTING DISEASE—LIABILITY.—Under 
a policy of life insurance which stipulated that no liability is 
assumed by the company for any accident, illness or disease 
occurring or contracted prior to the date thereof, no liability 
was incurred where insured died from tuberculosis contracted 
prior to the issuance of the policy, even though the company's 
agent who delivered the policy at the time knew that insured 
had tuberculosis.	 • 

Appeal from Pulaski Circuit Court, Second Division ; 
R. M. Mann, Judge ; reversed.
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STATEMENT OF FACTS. 

Adeline Jackson brought this suit in the municipal 
court of Pulaski County, Arkansas, against the National 
Life Insurance Company of U. S. A., to recover $72 
alleged to be due her on a life insurance policy issued 
in her favor on the life of her son. 

She recovered judgment in the municipal court, and 
the insurance company appealed to the circuit court. 
The case Was tried there updn substantially the follow-
ing testimony: 

According to the testimony of Adeline Jackson, she 
was the mother of Leonard Spencer. She did not know 
that he had applied for the policy until after he had 
done so. She then, at the instance of her son, gave the 
agent of the insurance company Money with which to 
pay for the policy. When the policy was applied for, it 
was easy to tell that the boy was sick. He was in the 
room when the agent of the insurance company came 
for the motley, and was just as poor as he could be.. She 
notified the company of tlie death of her son within the 
period . of time prescribed by the policy. 

On cross-examination she stated that the boy had 
been sick with consumption since February preceding 
the issuance of the policy. 

The application for the policy was made on the 18th 
day of April, 1922. • In it the applicant stated that he 
had never had tuberculosis. The policy bears the date 
of May 15, 1922, and the insured died on the 16th day 
of June, 1922, of tuberculosis. 

One of the conditions of the policy is as follows : 
"No liability is assumed by . the company for any acci-
dent, illness, or disease occurring or contracted prior to 
the date hereof, or any death arising therefrom." 

The insured died at the Pulaski County Hospital, 
and the superintendent of that hospital, who is a physi-
cian, testified that the insured was received in the hoS-
pital three days before he died, and that he died of tuber-
culosis. He testified further that the physical condition
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of the insured indicated that he had had tuberculosis 
for some time: 

On the part of the insurance company the agent 
testified that he 'did not know that the insured had tuber-
culosis at the . time he applied for the policy or at the 
time the policy was delivered to him He testified , fur-
ther that, if he had known . that the insured had tuber-
culosis, he would not have taken his application, and 
that there was nothing in his phySical appearance to 
indicate that he had tuberculosis. The witness denied 
that the mother of the insured had told him that her 
son was sick at the time the policy was issued to him. 
The insured was five feet eight inches high and weighed 
120 pounds at the time he applied for the policy. He 
was twenty-one years of age, and his mother was named 
as beneficiary in the policy. 

The jnry returned a verdict in favor of the plaintiff, 
and from the judgment rendered the defendant has duly 
prosecuted an appeal to this court. 

Carmichael & Hendricks, for appellant. 
1. There was and is no liability on the part of 

appellant. It was conclusively shown that deceased had 
tuberculosis at the time the policy was written, and sev-
eral months prior thereto. The provision that the insurer 
should not be liable for any illness or 'disease contracted 
prior to the date of the policy, or for death arising there-
from, was of the essence of the contract, and could.not 

• be waived by a soliciting agent. 104 Ark. 538; 122 Ark. 
219, 223; Id. 468 ; 138 Ark. 442; 137 Ark. 366; 143 Ark. 
369.

2. It was error on the part of the court, in instruct-
ing the jury to the effect that, in the answer by deceased 
in his application that he had not had tuberculosis (among 
other diseases named), this answer was a warrant y, to 
q ualify that instruction so as to permit a. recovery if the 
iury fonnd that the agenfof the insurance company knew 
he had tuberculosis at the time the p olicy was delivered. 
94 So. 375 ; 172 Pac. 486; 73 Ore. 278; 76 S. W. 811.
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HART, J., (after stating the facts). The court 
instructed the jury that, if it should find that the agent 
of the insurance company had Iinowledge that the insured 
had tuberculosis at the time the policy was written or 
delivered, the insurance company would be liable. 

The court erred in giving this instruction. It is 
true that the general rule of law imputing to a principal 
notice of facts learned by his agent in the discharge of 
his duties applies to insurers ; but this principle has no 
application under the terms of the policy sued on. As 
will be seen from our statement of facts, one of the con-
ditions of the policy is that no liability is assumed by 
the company for any accident, illness or disease occur-
ring or contracted prior to the date thereof, or any death 
arising therefrom. 

It is well settled that policies of insurance must be 
interpreted according to the plain import of the language 
used in them, where there is no ambiguity in it. The 
clause in question, in plain terms, provides that no lia-
bility is assumed by the company for death arising from 
a disease contracted prior to the date of the policy. The 
testimony of the beneficiary herself, as well as that of 
the physician who attended the insured in his last illness, 
shows that he had tuberculosis at the time the policy was 
applied for and issued, and that he died of that disease. 
All the attending circumstances corroborate their testi-
mony. The policy was issued about the middle of April 
and delivered about the middle of May. The insured 
died of tuberculosis on the 16th day of June thereafter. 
Thus the undisputed evidence shows that the insured 
had tuberculosis at the time the policy was issued td him 
and died of that disease within a short time thereafter. 
There is no statute in this State or ground of publi3 pol-
icy which would prevent a contract of this sort from 
being valid. Hence the parties are bound by the provi-
sions of the contract which they made. 

This principle was recognized in Garland v. Gen-
eral Accident, Fire & Life Assurance Corporation, 122
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Ark. 468. There a policy of insurance agreed to pay 
the insured a certain sum monthly in the event of an 
illness resulting in total disability, if the disability 
occurred by reason of illness that was contracted and 
began after the policy had been maintained in continu-
ous force for sixty days. It was held that the insured 
could not recover under the policy, when the illness was 
contracted within sixty days after the issuance of the 
policy, although it continued until after the expiration 
of the sixty-day period. 

In American'National Insurance Company v. Otis, 
122 Ark. 219, the policy provided that, in case death 
.occurred from any cause within five weeks from the date 
of the reinstatement of a policy, the company should 
not be liable, and it was held that, under the express 
terms of the policy, the •company was not liable where 
the insured died within less than five weeks after the 
policy was reinstated. See also Metropolitan Life Ins. 
Co. v. Fitzgerald, 137 Ark. 366. 

Inasmuch as the undisputed evidence shows that the 
insured had tuberculosis at the time he applied for the 
policy, and it was issued, and • that he died from that 
disease a short time after the policy was issued, under 
the express terms of the policy the insurance company 
was not liable, and the circuit court erred in not direct-
ing a verdiat for it. 

For that error the judgment will be reversed, and, 
inasmuch as it seems to have been fully developed, the 
cause will be dismissed.


