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Missourt Paciric Rammroap ComPaxy v. REYNoLps-Davis
GrocEry CoMPANY.

Opinion delivered December 24, 1923.

1. CARRIERS—LIABILITY OF CONNECTING CARRIERS.—In the case of
interstate shipments, in the absence of statute or special contract,
each connecting carrier on a through route is bound only to
safely carry over its own line and safely deliver to the next
connecting carrier, and the liability of a connecting carrier for
the safety of property delivered to it for transportation com- .
mences when it is received and is discharged by its delivery
to and acceptance by a succeeding carrier or its authorized agent.

2. CARRIERS—LIABILITY OF DELIVERING CARRIER.—Where a carload of
sugar was shipped from another State, under a special contract,
by which appellant was named as the delivering carrier, appel-
lant is liable as such carrier for the safe delivery of the sugar,

 though it employed another carrier as its agent to do a switch-
ing service at the destination, _

3. CARRIERS—LOSS OF FREIGHT-—JURY QUESTION.—Evidence held to
make it a jury question whether the loss of the sugar in contro-
versy occurred before or after the car was delivered to the
appellant. :

4. CARRIERS—LOSS OF FREIGHT—EVIDENCE.—In an action for the loss
of a portion of a carload of sugar while in appellant’s custody,
evidence tending to prove that, while the car stood on appellant’s
track, a door of the car was opened, held conipetent on the issue
as to whether or not the sugar had been stolen from the ear
while it was in appellant’s possession.

Appeal from Sebastian Circunit .Court, Fort Smith
District; John Brizzolara, Judge ; affirmed. :

Thos. B. Pryor and Vincent M. Miles, for appellant.

1. It was error to instruct the jury that the St.
Louis-San Francisco Railway Company was an agent of
the appellant, and to direct them to-return a verdict for
the plaintiff, if they found that the sugar was lost while
on the appellant’s line or on the line of its agent, the
St.. Louis-San Francisco Railway Company.- 219 U. S.
186; 241 U. S. 190. :

2. .Even if appellant be regarded as the delivering
carrier, the appellant was entitled to a directed verdict
in its favor. There was no competent evidence that the
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sugar was lost while in its possession or in that of the
St. Louis-San Francisco Railway Company. 4 R. C. L.
927, 73 Ark. 112; 82 Ark. 143. :

Daily & Woods, for appellee.

1. The court very properly treated the St. Louis- -
San Francisco Railway Company as the appellant’s agent
in this transaction. The cases cited by counsel sustain
the principle that the last connecting carrier, operating
wnder the bill of lading, is the terminal carrier. 241 TU.
S. 190. See also 2 L. R..A. 102; 7 S. E. 916; 213 Mass.
70;99N. E. 459; 118 S. W. 853; 106 Fed. 623. A common
carrier, even a railroad, ceases to be a common carrier
when it steps aside from its usual method of carrying
goods under a bill of lading, and assumes the role of a
‘“‘switchman,’’ acting for other carriers. 10 Corpus Juris,
47; 37 Fed. 567.

Woon, J. This action was instituted by the appellee
against the appellant to recover the sum of $1,026.66,
damages alleged to have been incurred by the appellee
on account of the loss of sugar out of a car shipped from
Raceland, La., to Fort Smith, Ark., under a bill of lading
dated April 7, 1920, issued by Morgan’s Louisiana &
Texas Railroad & Steamship Company  in Louisiana.
The non-agency station was called Mathews. It was five
miles from the agency station of Raceland. The sugar
was routed, as shown by the bill of lading, over the lines
of the appellant from its connection with the Southern
Pacific lines to Fort Smith, its destination on appellant’s
line. The appellant had no track of its own at Fort
Smith to the warehouse of the avpellee, where the appel-
lee wished the car delivered. The St. Louis-San Fran-
cisco Railroad Company had a track connecting with the
track of the appellant, and, by a switching arrangement
between them. the anpellant delivered -the car to the
Frisco to be delivered to the warehouse of the consignee.
The Frisco did not handle the car under the bill of lad-
ing and did not share in the distribution of the freight
charges. The appellant paid the Frisco the sum of $6.30,
its switching fee, for the service in switching the car to
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the warehouse of the appellee. - This switching fee
charge was covered by the tariff on file with the Inter-
state Commerce Commission. The bill of lading was sur-
rendered by the appellee to the appellant, and the appel-
lant delivered the car to the appellee through the Frisco
railroad, as above indicated.

The loading of the car at Raceland, Louisiana, was
~done by the shipper’s general superintendent, who had
been in its employ for thirty-six years. He checked and
counted the sacks. There were 500 sacks, weighing 100
Ib. each. After counting and checking the sacks, he
applied the seals to the car. The bill of lading shows that
there was a total weight of sugar, including the sacks,
of 50,250 1b. The car arrived at Fort Smith on April
19, and on that day was delivered by the appellant to the
Frisco Railroad in good order, with the seals unbroken.
The appellant took a receipt from the Frisco Railroad
showing that the car was in good order when delivered
to the latter company. When the car was delivered by
the latter company to the appellee’s warehouse the orig-
inal seals had been broken, and had been replaced by a
Frisco seal. When the car was opened by appellee’s
receiving clerk it was discovered that a large number of
sacks of sugar had been removed from the center of the
car. Upon checking and counting the sacks it was
found that there were 60 sacks short of the number
included in the shipper’s invoice and in the bill of lading.
It was also found that the other sacks had been mutilated
and 106 lb. of sugar taken therefrom. The value of the
sugar lost was $992.22.

The cause was sent to the jury upon substantially
the above facts, and it returned a verdict in favor of the
appellee against the appellant for the above sum. Judg- -
ment was entered accordingly, from which is this appeal.

1. The action by the appellee against the appellant
was predicated upon the theory that the appellant was
liable, under the bill of lading, as the delivering carrier.
The appellant contends that it was neither the initial nor



082 Mo. Pac. Rp. Co. v. Rev~yowps-Davis Gro. Co. [161

the delivering carrier, and that the undisputed testimony
showed that the loss did not occur on its lines, and that
therefore it was not liable.

The appellee, on the other hand, contends that the
appellant, under the bill of lading, was the delivering
carrier, and that the Frisco railroad, in delivering the
car to appellee’s warehouse in Fort Smlth was merely
acting as the agent of the appellant.

The appellant prayed the court to instruct the jury
in accordance with its contention, which the court
refused, but, over the objections of appellant, gave pray-
ers according to the appellee’s contention. The instruc-
tions of the court were correct.

This was an interstate commerce shipment, and the
well settled rule concerning such shipments is that ““in
the absence of statute, or special contract.,”’ each connect-
ing carrier on a throngh route is bound only to safely
carry over its own line and safelv deliver to the next °
connecting carrier. and the liability of the connecting
carrier for the safetv of property delivered to it for
transportation commences when it is received, and is
discharged by its deliverv to and acceptance bv a sue-
ceeding carrier. or its anthorized agent.”’ Oreaon-Wash-
wmaton Rd. & Nav. Co:v. MeGhinn, 258 U. S. 409-413. and
other cases cited in the opinion.

This doetrine is not annlicable to the facts of this
record. for the reason that the carload of sugar was |
shinped under » snecial confract nnder which the appel-
lant was the delivering carrier. The bill of lading, evi-
dencing the snecial contract nnder which the shipment in
controversy was made, shows that the apvellant was the
last connecting carrier overatine nnder that bill of lad-
ing. This was a through Wil of lading from the non-
agencv station at Mathews, La., to Fort Smith, Arkan-
sas, in which the appellant nndertook to make the
delivery to the consignee at Fort Smith. The Friseo
Railroad Company was not named in this bill of
lading as a connecting carrier, and the services it per-
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formed in the premises, under its switching arrange-

ments with the appellant, were not as a connecting car-

rier, but purely and simply at the instance, and as the

agent, of appellant. The terms of the bill of lading con-

trol here. Under those terms the appellant is un-

doubtedly the terminal carrier and bound itself, under

the terms of the contract, to make the delivery, and it

cannot shift its liability upon the shoulders of some other

carrier or agency which was not in the contemplation of

the partied to the contract. The Frisco Railroad would

not be any more liable under this contract than would

some transfer company in the city of Fort Smith whom

the appellant had employed to deliver the sugar to appel-

lee’s warehouse after the car arrived at Fort Smith, its

destination. In other words, if the appellee had sued the

Frisco Railroad for its loss, instead of the appellant, the

Frisco Railroad Company Would not be liable to the

appellee, for the simple reason that, under the contract

of shipment, the bill of lading, the Frisco Railroad Com-

pany had not contracted with the appellee to deliver its

carload of sugar to appellee’s warehouse-in Fort Smith.
This was a service which, under the bill of lading, the”
appellant had contracted with the appellee to perform,
and it undertook the perf01mance thereof through its
agent, the Frisco Railroad Company. The following
cases sustain the above conclusion: Western Atlantic
Ry. Co. v. Exposition Cotton Mills (Ga.), 2 L. R. A. 102;
7 8. E. 916 ; Sapiro v. Boston & Maine Ry. Co., 213 Mass.
70,99 N. E. 459; St. Louis S. W. Ry. Co.v. A. A Jack-
son & Co., 118 S. W. 853; Atlanta National Bank v. So.
Ry. Co., 106 Fed. 623.

Learned counsel for appellant contend that these
were cases from State courts, and that they had no appli-
cation to an interstate shipment of freight, which is con-
trolled by the interstate commerce act, and that, inas-
" much as the. published tariff of the interstate commerce
act provided the rate which the Frisco Railroad should
receive for removing cars from the connection of the
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appellant with the Missouri Pacific Railway Company
in Fort Smith, the Frisco Company and not the appel-
lant was the delivering carrier. It occurs to us that this
contention of the appellant is directly in the teeth of the
contract under which the carload of sugar in contro-
versy was shipped. The Frisco Railroad, as already
stated, is not named in the bill of lading as a connecting
or delivering carrier; but, on the contrary, the appellant
is expressly named as the delivering carrier; its line
- reaches to the city of Fort Smith, and it expressly under-
takes to deliver this sugar, in good order, at its destina-
tion. It is bound by the terms of its contract. The inter-
state commerce act and the power of the Interstate Com-
merce Commission thereunder to fix a schedule of rates
- for the Frisco Railway Company and the appellant, as
common carriers, has no application to the facts of this
record. While this was an interstate shipment, it is
governed entirely by the contract under which the ship-
ment was made, and there is nothing in this contract
contrary to the provisions of the interstate commerce act
*or the transportatlon act. There is nothing in those
acts, as we view them, making it unlawful for the appel-
lant to undertake, as the last or terminal carrier, in a
through interstate commerce shipment, to deliver goods,
which it has received from connecting carriers, to con-
signees at their destination.

True, the above cases, save one, were decisions of
State courts, and learned counsel for appellant contend
that, inasmuch as this was an interstate commerce ship-
ment, they are not authority. But all of the above cases
involved interstate commerce shipments, and the facts
are sufficiently similar to make them applicable here.
They are predicated upon the doctrine that the contracts
of shipments evidenced by the bills of lading are con-
trolling. That is a sound rule, and is approved in the
case of Georgia F. A. Ry. Co. v. Blish Milling Co., 240
U. S. 190.
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2. The appellant contends that the court erred in
- not directing a verdiet in its favor. It could serve no use-
ful purpose to set out and discuss in detail the testimony
in the record. Suffice it to say we have examined it, and
are convinced that it was a question for the jury to
determine whether there was the loss of the sugar in
‘controversy, and, if so, whether such loss occurred before
the car was delivered to the appellant, or after appel-
lant had received the same. :

3. Appellant assigns as error the ruling of the
court in permitting witness Foster, who was the chief
vard clerk for the Frisco Railway in Fort Smith at the
time of the alleged loss of sugar in controversy, to testi-
fy that, along about the month of April, 1920, there was
a car of sugar which sat on the Missouri Pacific connec-
tion for a day or two with the door open. Witness was
not sure that it was sugar, but that was his imnression.
He knew that-it ‘was a high-class commodity. He gave
the clerk who worked with him instructions to seal the
car. It was the only e,_zf'r reported to witness about that
time in that condition. - The car had been switched to the
Frisco Railway from the Missouri Pacific. ‘

Another witness testified, to which appellant made
no objection, to the effect that he was emvloved in the
Frisco vards in April; 1920. It was his duty to spot all
the cars delivered to the wholesale places and to do the
. team frack work. He would cet the cars from the Mis-
souri Pacific or the Kansas City Southern connections.
He had a record of a car delivered to the Reymnolds-
Davis Grocery Company, loaded with sugar. on the 20th
or about the 20th of April, 1920. About that date he
saw a car standing down on the Missouri Pacific con--
nection—a car of sugar—with the door on the east side
oven. He never heard or. knew of any .other ecar of
sugar on that connection in that condition about or any-
where near that time.

. -F. P. Lytton, another witness, testified, without ob-
Jection, that he was a switchman employed by the Frisco



586 _ [161

Railway in 1920, and that his duties carried him all over
the Frisco yards, including the connection between the
Frisco and the Missouri Pacific. He remembered about
or something near the 20th of April, 1920, having seen
a car of sugar standing on the Missouri Pacific connec-
tion with the door open; that was the only car of sugar
he saw about that time in that condition.

The testimony of the last two witnesses was but
cumulative of the testimony of Foster. All of this testi-
mony was relevant as a circumstance tending to throw
light on the issue as to whether or not sugar had been
stolen from the car in controversy while it was in the
possession of the appellant or its agent. Peterson v.
Graham, 25 Ark. 380; Tucker v. West, 29 Ark. 386 see
also 2 Jones on Ewdenee pgs. 154-195.

4. The appellant offered to introduce certain let-
ters for the purpose of contradicting the testimony of
one of the witnesses for the appellee. The.court refused
to permit these letters in evidence. It would unduly
extend this opinion, and could ser! e no useful purpose, to
set out these letters and discuss this assignment of error
in detail. Suffice it to say we have examined it and find
no error in the ruling of the court in this particular
This disposes of all assignments of error argued in appel-
lant’s brief. No revers1ble error appearmcr in the rul-
ings of the trial court, its judgment is affirmed.



