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JAMES v. STATE.

Opinion delivered December 17, 1923.

1. RAPE—CONVICTION OF CARNAL ABUSE—VARIANCE.—Under an indict-
ment alleging the rape of a girl under the age of consent, the
accused may be convicted of the crime of carnal abuse, where
the evidence supports a conviction of the latter offense.

2. CRIMINAL LAW—HARMLESS ERROR.—Error, if any in refusing to
charge, in a rape case, upon the duty of the female to resist
and make outery, was harmless where the defendant was
convicted of carnal abuse, such matters not being involved in
the latter charge.

3. CONTINUANCE—ABSENT  WITNESS—CUMULATIVE EVIDENCE.—A
motion for continuance for an absent witness was properly
refused when his testimony would have been merely cumulative.

4. CRIMINAL LAW—FAMILY BIBLE AS EVIDENCE.—The family Bible
is competent to prove the age of the prosecuting witness in a
rape case. ) A

5. WITNESSES—COMPETENCY OF FAMILY PHYSICIAN.—It was not error
to refuse to permit the defendant in a prosecution for rape to
use the family physician, who had examined the prosecutrix, as
a witness, where she did not consent to his testifying.

Appeal from ‘Washington Circuit Court; W. 4. Dick-
son, Judge; affirmed.
No brief for appellant.
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J. S. Utley, Attorney General, John L. Carter, Wm.
T. Hammock and Darden Moose, Assistants, for appellee.

‘Woop, J. - The appellant was indicted for the crime
of rape upon the person of one Jessie Spyres. It is
alleged that he, ‘‘in the county of Washington and State
of Arkansas, on or about the 24th day of April, 1923, in
and upon the person of one Jessie Spyres, a female per-
son of the age of fourteen years, forcibly, violently and
feloniously did rape and assault her, the said Jessie
Spyres, then and there violently, forcibly and against
her will feloniously did ravish and carnally know her,”’
ete. The appellant was tried and convicted of the crime
of carnal abuse.

~ The motion for a new trial contains thirty-one sepa-
rate assignments of error, but we find it unnecessary to
set out and discuss all of these. The court overruled
the motion for a new trial and entered a judgment sen-
tencing appellant to one year’s imprisonment in the State
Penitentiary, from which he prosecutes this appeal.

The appellant has not filed any brief in the case,
but the Attorney General has filed an elaborate abstract
of the record and has discussed fairly the propositions
of law and fact presented by the record under six sub-
divisions. o ‘

1. Appellant contends that there is no evidence to
sustain the verdict. It could serve no useful purpose
to set out and discuss in detail the testimony. Suffice it
to say that we have examined the testimony set forth
in the record, and find that it is sufficient to sustain the
verdict. . )

2. The fourth and fifth grounds of the motion for
a new trial set up that there was a fatal variance between
the charge in the indictment and the proof, the conten-
tion being that the appellant was indicted for the erime
of rape and was convicted, under the evidence, of the
crime of carnal abuse. In Henson v. State, 76 Ark. 267,
we held that an indictment for rape of a female under
the age of sixteen years will sustain a conviction for
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carnal abuse. See also Powell v. State, 149 Ark. 311,
and other cases there cited.

3. Several of the grounds in the motion for a new
trial assign error in the instructions of the court. These
instructions covered the law of rape and of carnal abuse,
also the subjects of the presumption of innocence, rea-
sonable doubt, and credibility of witnesses. Appellant
only offered a general objection to any of the instruec-
tions. The law upon the subjects stated was correctly
declared in accordance with many previous decisions of
this court, and it could serve no useful purpose to reit-
erate here the rules of law pertaining to those subjects.

4. The appellant prayed the court to instruct the
jury that, before they could find appellant guilty of the
crime of rape, they must find that the prosecutrix used
all the means within her power and consistent with her
safety to prevent appellant from accomplishing his
designs; that it was her duty to give an alarm and make
an outery, and that, if she failed to do so, it was the
duty of the jury to consider such failure, and that, if
the jury found that she failed to use all the means
within her power, consistent with her safety, to prevent
appellant from having carnal intercourse with her, if
such was his purpose,.then they should find appellant
not guilty. These instructions were fully covered by the
instructions which the court gave on its own motion;
and besides, these instructions were applicable only to
the charge of rape, and, since the verdict of the jury
acquitted appellant of that charge, he could not have
been prejudiced, even if the court had not, in its instrue-
tions, covered the subject-matter of the above prayer.
In the charge of carnal abuse the questions of the resist-
ance and the outery of the female are not involved.

5. The appellant contends that the court erred in
overruling the motion for a continuance on aceount of the
absence of the witness Hugh Kirkpatrick. The motion
was in due form. and set up that the witness was absent
in the State of Kansas, and that he could be located and
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his testimony taken, or his attendance had at the next
term of the court. It was alleged that the witness, if
present, would testify that, on the day of the alleged
offense, the witness saw the appellant and the prose-
cuting witness sitting in an automobile parked in the
roadway between the main traveled part of the road
and the diteh opposite the cemetery; that appellant was
sitting to her right, both being on the front seat; that
they were laughing and talking as the witness passed
said automobile, something like 6:20 p.m. on the day
of the alleged crime. The alleged testimony, if adduced,
would have been only cumulative of much other testi-
mony to the same effect. See Williams v. State, 105
Ark. 698.  The court did not abuse its diseretion in refus-
ing to grant the motion for a continuance.

6. Onme of the assignments of error is that, when the
appellant requested that he be furnished with a certified
copy - of the indictment and be given forty-eight hours
to plead after the copy of the indietment was furnished
him, the court made the remark that the defendant was
“‘just taking advantage of a technicality to delay his
trial.”” The bill of exceptions does not show that the
court made any such remark.

Appellant also assigns error in the ruling of the
court in permitting the family Bible of the Spyres to be
introduced in evidence. This was competent to prove
the age of the prosecuting witness.

There was no error in the ruling of the court in
refusing to permit the appellant to use Dr. Paddock.as a
~ witness. Dr. Paddock had examined the prosecuting
witness, as her family physician, and she had not con-
sented to his testifying in the case.

Upon the whole record we find no error prejudicial
to the appellant in any of the rulings of the court. The
judgment must therefore be affirmed.



