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BrewER v. Missourt Paciric Ramwroap CoMPANTY.
Opinion delivered December 24, 1923.

1. WATERS AND WATERCOURSES—OBSTRUCTION OF DRAIN—DAMAGES.—
Where a railroad company, in constructing or enlarging its track,
dammed up a natural waterway and failed to provide means to
drain off the water, this creates a cause of action in favor of any
person injured thereby. :

2. HIGHWAYS—OBSTRUCTION—DAMAGES.—One who suffers a special
or peculiar injury, not in common with the general public, by
reason of an obstruction of a public highway, may sue to recover
damages on account of such obstruction or may sue to restrain
the continuance of the obstruction.

3. HIGHWAYS—OBSTRUCTION—COMPLAINT.—A complaint which al-
leges that plaintiffs are engaged in road building and entered into

- a contract with a road district to improve a highway running
parallel with defendant’s railroad, and that defendant, by dam-
ming a natural drain, had flooded the highway, so that plaintiffs
were unable for a considerable length of time to pursue the
work, held to state a cause of action.



526 BrewEer v. Missourt Pacrric Ramwroan Co. [161 -

4. HIGHWAYS—OBSTRUCTION—DAMAGES.—The damages of a road
.contractor engaged in building a road under contract, due to
flooding of a part of the road by obstruction of a natural drain,
are not to- be measured by the delay in carrying out his contract
but by the extra cost of improving the flooded part of the road
either by building it up or by draining, and also by the injury
to work already constructed by him.

Appeal from White Cireuit Court; E. D. Robértson,
Judge; reversed.

Brundidge & Neelly, for appellant.

The filling up of the ditch and its abandonment by
the appellee created a nuisance for which it was liable to
any one who was especially injured thereby, regardless
of whether he was a landowner or not. 13 R. C. L. 224;
19 N. K. 314; 39 Ark. 409; 107 Ark. 69. Where the nui-
sance is of a permanent character and its construction
and continuance are necessarily an injury, the damage
is original, and may be at once fully compensated. See
62 Ark. 360; 86 Ark. 406; 92 Ark. 411; 92 Ark. 465; 93
Ark. 46,

Thos. B. Pryor and Ponder & Gibson, for appellee.

Section 8450 of C. & M. Digest does not apply to
this case. See 57 Ark. 387; 57 Ark. 512; 102 Ark. 492.
Neither do sections 3662-3-4-5 apply. For merely inci-
dental damages as result from the careful construction
and operation ofl a railroad, the adjacent proprietor can-
not recover. 31 Am. Rep. 306; 30 Kan. 590; 40 Am. Rep.
598; 102 TI1l. 64. The opinion on the former appeal set-
tled the law of this case against the claim of ‘the appel-
lant. The complaint does not allege the breach of any
duty owing the plaintiff by the railroad company, and a
demurrer should have been sustained.

McCurroca, C. J. Appellants instituted this action
against appellee to recover damages alleged to have been
sustained by reason of the wrongful and negligent act of _
appellee in obstructing a public road in White County
by damming up a natural waterway and failing to drain
off the water. The court sustained a demurrer to the
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complaint, and, appellants failing to plead further, final
judgment was rendered dismissing the complaint.

The case was here formerly on appeal (154 Ark. 97)
from a judgment in favor of the present appellants, and
we reversed the judgment for the reason that the com-
plaint failed to state a cause of action. On the remand
of the case, appellants amended their complaint, and the
question now presented is whether a cause of action is
stated in the complaint as amended. Originally the alle-
gation in the complaint was that appellee, in enlarging
its roadbed, dug a hole, or borrow-pit, and, after digging
a diteh to drain the accumulated water, had permitted
the ditch to fill up, and we decided that the action of
appellee ‘‘in digging the ditch, appears to have been
voluntary, so far as draining the borrow-pit or hole is
concerned, and its failure to continue draining the bor-
row-pit affords plaintiff no cause of action.”” The
amendment introduced a new element in the statement
of the cause of action. In the complaint, as amended,
it is alleged that the railroad dump was built across a
swag, or swale, which was a natural waterway, or drain,
and that the appellee failed to leave any openings to
allow for the passage of water, and failed to maintain
a ditch to carry off the water. It is alleged that appellee
formerly dug a ditch to carry off the accumulated water
into a creek, but that the ditch had been filled up with
the sloughing off of the earth into it, so as to completely
fill the ditech and cause the water to stand and become
backed up until it was impossible for the water to flow
off. This states a case where a railroad company, in
constructing or enlarging its track, had dammed up a
natural waterway and failed to provide means to drain
off the water, and this created a cause of action in favor
of any person injured thereby. The question of dam-
ming up surface water is not now involved, for, accord-
ing to the allegations of the complaint, a natural water-
way was obstructed. C., R.I. & P. Ry. Co. v. McCutchen,
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80 Ark. 235; McAlister v. St. L. I. M. & So. Ry. Co.,
107 Ark. 65.

It is also alleged in the complaint that appellants
are engaged in road work, and entered into a contract
with the road distriet to improve a road running parallel
with the railroad, and that, on account of the obstruc-
tion to the road by reason of its being flooded with
water, appellants were unable, for a considerable length
of time, to pursue the work, and that appellee had failed
and refused to dig a ditch to carry off the water. We
are of the opinion that this states a cause of action in
favor of appellants. One who suffers a special or pecu-
liar injury, not in common with the general public, by
reason of an obstruction of a public highway, may sue .
to recover damages on account of the obstruction, or may
maintain a suit for injunction to restrain the continua-
tion of the obstruction. Packet Co. v. Sorrels, 50 Ark.
466; 2 Elliott on Roads and Streets, § 854.

There was a cause of action stated in the com-
plaint, but we do not approve the measure of the dam-
ages upon which recovery in part was sought. The
allegation in the amended complaint is that appellants
‘‘have been damaged by having to lay off their teams
from October 31, 1920, to January 1, 1921, in the sum of
$2,000.”’ In another place it is alleged that appellants
were damaged by reason of the fact that they could not
get across the flooded part of the road so as to complete
their work on the other side. Delay in carrying out
their contract with the road district was not the proper
measure of appellant’s damages, nor could they recover
on account of their inability to cross over the flooded
part of the road. In that respect they were like any
other traveler, and suffered no peculiar injury by
reason of being unable to pass along the roadway. The
true measure of damages is the extra cost of improving
the flooded part of the road by the cheapest method
practicable, either by building it up or by drain-

ing it, and appellants are entitled to recover this
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damage, if they were under contract to complete the
improvement as alleged in the complaint..

There is another allegation in the complaint, with
respect to damages by reason of injury to work already
constructed by appellants, and this was sufficient to show
damages in that regard. .

For the error of the court in sustaining the demurrer
the judgment is reversed, and the cause is remanded
with directions to overrule the demurrer, and for fur-
ther proceedings not inconsistent with this opinion.



