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Ewmersox v. BE. A, Strour Farm AGENCY.

Opinion delivered December 10, 1923.

1. BROKERS—RIGHT TO COMMISSION ON EXCHANGE OF LANDS.—Though
a broker’s contract stipulates that a money consideration shall
be paid before the commission s}iould be earned, a provision in
the contract that, if a customer is produced by the agent at a
price and upon terms acceptable to the owner, a commission
will be paid, is broad enough to embrace an exchange of land,
if acceptable to the owner.

2. BROKERS—PURCHASER ABLE AND WILLING TO BUY.—Under a con-
tract contemplating a complete sale or exchange of defendant’s
lands before plaintiff’s brokerage commission should be earned,
it was only necessary for the plaintiff to produce a purchaser
able and willing to comply with the contract and purchase, and,
after the production of such a purchaser, the defendant could
not refuse to sell, and thereby escape payment of the plaintiff’s
commission,

3. BROKERS—COMMISSION—EVIDENCE.—In an action by a broker to
recover his commission for effecting an exchange of lands,
evidence held to support a verdict for plaintiff.

4. APPEAL AND ERROR—CONCLUSIVENESS OF VERDICT.— W here the testi-
mony is in substantial conflict upon an issue which was submitted
to the jury with correct instructions, the verdicet' is coneclusive.

Appeal from Baxter Circuit Court; Walter L. Pope,
Juge; affirmed.

Horton & George, for appellant.

The court erred in not directing a verdict for the
defendant. 71 Ark. 447;57 Ark. 461. There was no evi-
dence to warrant the verdict of the jury. 84 Ark. 462;
97 Ark. 23; 55 Ark. 574. The contract did not contem-
plate the furnishing of a customer for the sale or
exchange of Emerson’s land, but, if it did so, then Emer-
son produced his own customer, and the plaintiff earned
no commission. 124 Ark.512; 132 Ark. 24; 132 Ark. 396;
137 Ark. 23. o

Sam Williams, for appellees.

There was no error in refusing to direct a verdict
for the defendant. The court did not err in allowing
the contract between defendant and Boone to be intro-
duced in evidence. 87 Ark. 506; 89 Ark. 289. Plaintiffs
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were entitled to their commission when they produced a
purchaser acceptable to the landowner. 87 Ark. 506;
89 Ark. 195; 89 Ark. 289; 124 Ark. 512. ‘

Humprarevs, J. Appellees brought suit against
appellant in the circuit court of Baxter County to recover
a commission of $300 alleged to have been earned under
a written contract for the sale of 160 acres of land in
said county, owned by appellant. The contract was
made an exhibit to the complaint, and in part is as
follows: ’

““I employ you to sell the same  for $2,500, and
authorize you (or your agents) to make, in my name, a
binding contract for the sale of same, in accordance with

.the terms as herein stated, and to accept and give a
receipt for any money received in connection with said
contract of sale. ‘ '

“If a customer is produced through you or your
agents, on terms as herein stated, or at a price and upon
terms acceptable to me, I will pay you forthwith a com-
mission of $300 of the selling price.

““I reserve the right to-sell said property by my
own efforts; or through agencies other than yours, and,
if sold, no commission or other charge will be due to
you, but if sold to a customer produced through or by
your agents, at a price and on terms acceptable to me,
I will pay you your commission as provided for above.”’

Appellant filed an answer denying that appellees
had earned any commission under the contract.

The cause was submitted upon the pleadings, evi-
dence, and instructions of the court, which resulted in
‘a verdict and consequent judgment for the sum claimed,
from which is this appeal. o

The record reflects the following undisputed facts:
The contract listing the land for sale, and which con-
tained the provision set out above, was entered into by
appellant and appellees on the first day of December, .
1920. Appellees placed an advertisement of farms for
sale in"the Baxter County Bulletin, which was read by
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P. A. Boone of Kirksville, Missouri. As a result, on
October 2, 1921, Boone wrote appellees as follows:

_ ‘I see your ad in the Baxter Bulletin of farms for
sale. - Please send me your list of farms for sale, also
prices of same, as I want to come down in that part of
the country and get me a home. I want about 80 acres,
mostly bottom land, with some timber. I would rather
have land that doesn’t overflow. I may not get down
till November, but I am coming, so please send me your
list, and oblige.”’ . '

On October 6, 1921, appellees answered the above
letter as follows: ‘‘I am in receipt of your letter, and
note that you are interested in Baxter County, and that
you want list of farms on my list. I have some excellent -
bargains, and am sending you my folder with printed
description of a number of farms on my list. Read the
folder carefully and you will get a fair idea of Baxter
County and what is doing here. By reading the printed
description you should find something that will appeal
to you. I shall await your early reply with interest, and,
when you are ready to visit Cotter, be sure and let me
know what day you will be here, so that I can meet you
at the station and care for you.”’ ‘

In January, 1922, Boone came to Cotter, went to
the office of appellees, called attention to the correspond-
ence, and requested them to show him some of the lands
they had for sale in Baxter County. After viewing sev-
eral farms, Boone informed them that he wanted to
trade his Montana lands for Baxter County lands. Abner
Deatherage, one of the appellees, showed him a descrip- .
tion of the 160-acre farm which appellant had listed with
them for sale. They drove out to the farm, and were
shown over it by appellant. A written executory con-
tract for an exchange of the farm for Montana lands
was agreed upon between appellant and Boone, the same
‘ being reduced to writing and witnessed by Jack Horn-
buckle, who was present at the time. On February 10,
1922, the appellees wrote appellant inclosing a deed to
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the farm for appellant and his wife to execute. It was
stated in the letter that Boone’s deed for the Montana
lands would be ready by the time the inclosed deed was
executed and returned. On February 28 following they
again wrote appellant, stating that Boone’s papers
were ready, and asked him to execute and mail them
the deed for his farm so that the transaction might be
closed. It does not appear that appellant ever
answered this letter.

In addition to the undisputed evidence disclosed by
the record, Abner Deatherage testified that Boone sent
appellees the deed and abstract for the Montana lands,
and afterwards, at the request of Boone, the deed and
abstract were returned to him. Appellant testified that,
a few days prior to the date on which he and Boone
entered into the contract for the exchange of lands, he
met him on a passenger train in Missouri, at which time
they got on a trade of their farms; that Boone prom-
ised to come to his place on the 98th of January, 1922,
for the purpose of continuing negotiations, but, instead,
. he came on the 27th day of said month, in company with
Deatherage; that in a short time they entered into a
written contract for the exchange of their lands; that
Boone asked him if he wanted to go ahead and close the
deal which had been proposed when they met on the
train in Missouri; that he signified a willingness to do
so, and the written contract for the exchange of the"
lands was entered into in continuation of the negotia-
tions begun in Missouri; that the contract of exchange -
was not made with Boone as a customer produced by
appellees under the commission contract of date Decem-
ber 1, 1920.

Appellant contends for a reversal of the judgment
upon the ground that, under the law and according to
the undisputed ewdence, appellees were not entltled to
a verdict.

His first insistence is that the commission contract
contemplated a sale, and not an exchange of the land
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owned and listed by him with appellees. It is true that
the contract provided for a money consideration of
$2,500 for the land, which appellant might have exacted
before appellees conld have earned the commission, hus
it also contained a provision broad enough to embrace
the exchange of the land, if acceptable to appellant The
provision referred to is as follows:

“If the customer is produced through you or your
agent, on terms herein stated, or at a price and upon
‘terms acceptable to me, T will pay you forthwith a zom-
mission of $300 of the selling price.’

His next insistence is that, even if responsible for
a commission in the event of a sale or exchange of the
lands acceptable to him, appellees were not entitled to
a recovery because. a completed sale or exchange was
not effected. The import of the contract was to the
effect that there should be a completed sale or exchange
of the lands in order for appellees to earn their com-
mission, but, even so, under the law it was only neces-
sary for the agent to produce a purchaser ready, able,
and willing to comply with the contract of sale and pur-
chase. After the production of such a purchaser by the
broker, the owner could not refuse to sell and thereby
escape the payment of the commission. The testimony
in the instant case showed that appellant failed to exe-
cute a deed for his land to Boone after Boone’s papers
were all ready to complete the exchange. The exchange
was defeated through appellant’s own fault.

Appellant’s next and last insistence is that the put-
chaser or exchanger, Boone, was not produced by appel-
lees, but, on the contrary, was secured through his own
effort. The testimony was in conflict upon this issue.
The disputed question of fact was submitted to the jury
under correct declarations of law. The verdict is sup-
ported by substantial evidence of a legal nature, and
is conclusive upon appellant.

No error appearing, the judgment is affirmed.



