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KOTCHTITZKY V. MAGNOLIA PETROLEUM COMPANY. 

Opinion delivered December 3, 1923. 
DRAINS—LIABILITY OF CONTRACTOR.—One who undertakes to construct 

a drainage ditch impliedly contracts to pay for all labor done and 
materials furnished for that purpose, either to himself or to a 
subcontractor. 

Appeal from Greene Circuit Court, First Division; 
W. W. Bandy, Judge ; affirmed. 

R. E. Fuhr and J. M. Futrell, for appellant. 
W. F. Cochrane and R. P. Taylor, for appellee. 
Woon, J. The appellant, as the principal contractor, 

entered into a contract with the Cache River Drainage 
District No. 2, of Greene County, Arkansas, to construct 
a drainage ditch. Appellant sublet a portion of the con-
tract to the Northwestern Drainage Company. To 
enable the latter company to perform the portion of the 
work so sublet to it, the appellee furnished it certain 
materials of the value of $605.30, which was evidenced 
by a promissory note of February 3, 1921, with interest 
at the rate of eight per cent. per annum from that date 
until paid. No part of this note was paid, and the appel-
lee obtained judgment against the Northwestern Drain-
age Company for the amount of the note in October, 1921. 

This action was brought against the appellant to 
recover the amount of that judgment: The appellant, in-
its answer, admitted the facts above set forth, but alleged 
that the drainage district was organized under the pro-
visions of act No. 279 of the Acts of 1909 and the acts 
amendatory thereof, and pleaded that he was not liable 
under the provisions of that act. The appellee demurred 
to the answer. The court sustained the demurrer. The 
appellant . stood on its answer-, and the court rendered 
judgment in favor of the appellee for the amount of its 
claim with interest, from which judgment is this appeal. 

The appellant contends that it is not liable 
because the complaint does not show that appellant's 
contract with the district contained any promise or
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obligation to pay for the material furnished in the con-
struction of the improvement, and because the com-
plaint does not show that the appellant executed a bond 
containing any promise or obligation to pay for the 
material furnished in making the improvement. 

The complaint alleges, and the answer admits, that 
the district entered into a contract with appellant for the 
construction of the improvement. Even though the con-
tract contained no express provision to pay for any OT all 
work or labor performed or material furnished for the 
construction of said improvement, as alleged in the an-
swer, nevertheless the contract for the construction of the 
improvement by the appellant carries with it an obliga-
tion, by necessary implication, upon the part of the appel-
lant to furnish the labor and material necessary to make 
the improvement which the appellant expreSsly con-
tracted to construct. How would it be possible for appel-
lant to fulfill the obligations of his contract to construct 
the improvement unless he furnished the labor and mate-
rial necessary to make the improvements? This was his 
obligation, under the contract, and it is wholly immaterial, 
under the statute, so far as his liability is concerned,. 
whether he furnished the material and did the work him-
self or whether he sublet it to another. In either event 
he is liable, under the implied obligations of his contract, 
to furnish and pay for the labor and material necessary 
for the construction of the improvement. These implied 
obligations of his contract, under the statute, are equally 
as binding upon itim as if the contract in express terms 
had contained the provision that "the contractor shall 
pay promptly, when due, for all work and labor done and 
material, machinery, appliances and supplies of every 
nature and kind and used in and about the work con-
templated in this contract." Therefore the doctrine of 
the case of Oliver Construction Co. v. Willicons, 152 Ark. 
414, is controlling here.
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In that case, speaking of § 6913, Crawford & 
Moses' Dig.; we said: "Such statutes and con-
tracts made under them should receive a liberal 
interpretation in order to effectuate the beneficent 
object intended. The obligation of the bond, when 
construed in the light of the statute requiring its 
execution, is for the protection of laborers and material-
men, and,. under the statute, is conditioned that the con-
tractor shall pay all the indebtedness for labor and 
materials furnished in the construction of said public 
building or in making said public improvement. The 
Janguage is broad enough to include laborers who have 
performed work for a subcontractor who furnished labor 
or materials which the original contractor had obligated 
himself to furnish. * ' Such statutes are enacted in the 
exercise of a. sound publie policy. The contractor gets 
the benefit of the work done and materials furnished, and 
the statute requires him to pay for them. The contractor 
had supervision of the work, and it is easy for him to see 
what labor and materials are used in the work. * * * Of 
course, the giving of the bond under the statute adds 
nothing to the obligation of the contractor. It only has 
the effect to add sureties to his obligation, and thus more 
effectively protect those furnishing labor and materials 
which are used in the construction of the public . building 

• or in making the public improvement." 
It follows that the ruling of the court in sustaining 

the demurrer to appellant's answer and in rendering 
jndgment in favor of the appellee is correct. The 
judgment is therefore affirmed.


