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GooDWIN v. STATE.
Opinion delivered December 3, 1923.

INTOXICATING LIQUORS—POSSESSION OF STILL.—In a prosecution
for keeping an unregistered still, proof that the still was found
in a smokehouse on defendant’s premises, and that defendant
kept the smokehouse locked, warranted a finding that the still was
in his possession.

CRIMINAL LAW—ORAL PROOF OF SEARCH WARRANT.—Where a dep-
uty sheriff testified that he found a still in a smokehouse under
defendant’s control, his oral testimony that he had a search war-
rant was admissible to explain his presence at the premises.

CRIMINAL LAW—DECLARATIONS OF THIRD PERSON.—While defend-
ant could prove that a third person was in control of the smoke-
house where a still was found, such fact could not be proved by
the declarations or admissions of such person.
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4. WITNESSES—IMPEACHMENT.—In a prosecution for keeping an
unregisterzd still, a witness for the defense, who testified that
a third person had possession of the still, could be impeached by
proof of statements made by such witness, in defendant’s absence,
that defendant had the key to the door of the bulldmg in which
the still was kept.

~ Appeal from Randolph Circuit Court; John C. Ash-
ley, Judge; affirmed.

Schoonover & Jackson, for appellant. .

J. 8. Utley, Attorney General; John L. Carter, Wm.
T. Hammock and Darden Moose, Ass1sta,nts, for appellee.

McCuiroc, C. J. Appellant was convicted under
an indictment charging him with the crime of keeping
in his possession a still without registering the same.

Testimony adduced by the State established the
fact that a still and a lot of mash were found in a house
on appellant’s premises—in the side-room of a smoke-
house near the residence occupied by appellant. The
State’s proof was also sufficient to establish the fact that
. appellant controlled and used the room in which the still
and mash were found. The contention of appellant was
that he did not use or occupy the room, but that it was in
the possession and under the control of one Roberts.

It appears from the testimony that the farm on
which the house was situated was originally owned by
appellant, but that he sold the farm to Roberts, and then
rented a portion of it. The conflict in. the testimony
relates to the question whether or not this partlcular
house was used and controlled by Roberts or by appel-
lant. The evidence warranted a finding that the room
was under the control of appellant, that he kept it locked
and carried the key, and that the still and mash were
thus kept in his possession.

Hunter Perrin, a deputy sheriff, 'and another man
who accompanied him on the trip, procured a search war-
rant and went out to appellant’s premises, and, on mak-
ing a search, they found the still and mash, as before
stated. Appellant objected to the State’s proving by
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oral testimony of the witnesses that they had a search
warrant, and the first assignment of error relates to the
ruling of the court admitting the testimony. There was
~no objection made to the testimony of Perrin and his
associates, to the effect that they found a still in the
smokehouse, but the objection simply went to the proof
of the issnance of the search warrant. This was a _col-
lateral matter, and no rule of evidence was violated by
" permitting the officer and his associate to testify that
. they had a search warrant when they made the search
and found the still and mash. The testimony on this sub-
Ject was merely in explanation of the presence of the
officers at the premisés and the search made by them.

The next assignment of error relates to the refusal
of the court to admit proof of declarations of Roberts -
to the effect that he used and controlled the room in which
the still and mash were found. The ruling of the court on
this subject was correct. Appellant had the right to
prove, as a defense to the charge, that the room was not
in his control but was in the control of some other person,
but he could not prove this by declarations or admis-
sions of the other party. Tillman v. State, 112 Ark. 236.

Finally, it is insisted that the court erred in per-
-mitting the State to prove a statement of one Thompson,
in the absence of appellant, to the effect that appellant
had the key to the door of the room in which the still and
mash were found. This proof was admitted by the court
for the sole purpose of contradicting Thompson, who had
been introduced by appellant as a witness, and a founda-
tion for the contradiction was laid by asking Thompson
if he had not made the statement, at the time and place
named, that appellant had the key to the door, to which
inquiry Thompson answered in the negative. The State
had the right to impeach Thompson, for the reason that
the testimony given by Thompson was to the effect that
Roberts owned the land and had control of the build-
ing in question. '
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There is no error in the record, and, the evidence
being sufficient to sustain the verdict, the judgment is

affirmed.
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