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ALLIsoN v. STATE.

Opinion delivered December 3, 1923.

1. CRIMINAL LAW—CONCLUSIVENESS OF VERDICT.—A verdict supported
by legal evidence of a substantial nature is conclusive on appeal,

2. WEAPONS—OBJECT OF STATUTE AGAINST CARRYING.—Crawford &

. Moses’ Dig., § 2804, prohibiting any person from wearing or
carrying, as a weapon, any pistol of any kind, was intended to
prevent the carrying of a pistol with a view of being armed and
ready for offense or defense in case of conflict with a person, or
wantonly going armed.

3. WEAPONS—AIDING OFFICERS.—Under Crawford & Moses’ Dig., §
2804, making the carrying of concealed weapons a misdemeanor,
and excepting weapons carried by persons summoned to aid
officers while actually engaged in guarding prisoners, evidence
that defendant was deputized by the town marshal to assist in
preventing an expected disturbance, which did not occur, did
not bring his act of carrying a pistol within the exception, as the
marshal was not engaged in guarding prisoners.

' Appeal from Boone Circuit Court; J. M. Shmn
Judge; affirmed.

Allyn Smith and Owen Kendrick, for appellant.

J. S. Utley, Attorney General, John L. Carter, Wm.
T. Hammock and Darden Moose, Ass1stants for appellee.

Humpureys, J. Appellant was indicted, tried and
convicted in the circuit court of Boone County, and, as
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punishment therefor, was adjudged to pay a fine of $75.
From the judgment of conviction an appeal has been
duly prosecuted to this court.

The indictment was returned under § 2804 of Craw-
ford & Moses’ Digest, which is as follows: ‘‘Any per-
son who shall wear or carry in any manner whatever,
as a weapon, any dirk or bowie-knife, or sword or spear
in a cane, brass or metal knucks, razor, or any pistol of
any kind whatever, shall be-guilty of a misdemeanor.
Provided, nothing in this act shall be so construed as to
prohibit any person from carrying such pistols as are
used in the army or navy of the United States, when
carried uncovered and in the hand; provided, officers
whose duties require them to make arrests, or to keep
and guard prisoners, together with persons summoned
by such officers to aid them.in the discharge of such
duties, while actually engaged in such duties, are exempt
from the provisions of this act. * * *»

Appellant contends for a reversal of the judgment
upon three alleged grounds: first, because the pistol
carried by him was an army pistol which he carried
uncovered in his hand; second, because he did not carry
it as a weapon; third, because he was deputized to carry
it by the city marshal of Harrison.

(1) While the testimony adduced by appellant
tended to show that the pistol carried by him was the
kind used in the army or navy of the United States and
that he carried it uncovered in his hand, the testimony
adduced by the State tended to show that it. was not
an army or navy pistol, and that he carried it concealed
from view in his overcoat pocket. This disputed ques-
tion of fact was submitted to the jury for determination,
under an instruction to acquit appellant if they found it
was such a pistol as was used in the army or navy of the
United States, uncovered in his hand. The finding of the
iury is conclusive against appellant, as the verdiet is
supported by legal evidence of a substantial nature.
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(2) There was evidence tending to show that the
pistol was carried for offensive or defensive purposes
in anticipation of a disturbance. Appellant testified
that he came down town after his mail, on the evening
in question, and ran across William Parr, the city mar-
shal, who told him rumors were afloat that there would
be a disturbance on account of the arrest of two railroad
men, and that he wanted him to act as a deputy; that
the marshal directed and authorized him to arm him-
self ; that, in obedience to the request, he went home after
his pistol, returned about eight o’clock p. m. armed, and
remained upon the publie square for two hours for the
purpose of assisting the marshal in preserving the peace,
if it became necessary. The record reflects that the
anticipated disturbance failed to materialize. In sup-
port of his contention that the pistol was not carried as
a weapon, appellant cited the case of Cornwell v. State,
68 Ark. 447. In that case the evidence showed that
Cornwell carried his pistol to a neighbor’s home, a dis-
tance of about three miles, for the purpose of killing
hogs, and the court ruled that, under the testimony, it
was a question for the jury to say whether Cornwell car-
ried it as a weapon. In the case at bar the court sub-
mitted this question to the jury, while in the Cornwell
case the court refused to do so. The Cornwell case was

reversed on account of such refusal.

MThis court has said that the object of § 2804 of
Crawford & Moses’ Digest ‘“is to prevent the carrying
of a pistol with a view of being armed and ready for
offense or defense in case of conflict with a citizen (per-
son), or wantonly to go armed.” Cormwell v. State.
supra; State v. Wardlow, 43 Ark. 73; Carr v. State, 34
Ark. 450; Lemons v. State, 56 Ark. 530. The court did
not err in the instant case in submitting the question of
whether appellant carried the pistol as a weapon, to the
jury. ’ T C

(3) The contention of appellant, that he was exemnt
from the penalty imposed by the statute against carry-
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ing weapons because deputized by the city marshal to

do so, is not tenable. He was not summoned by the mar-

shal to assist him in making arrests or guarding pris-

oners, while in the actual discharge of such duties, and

thérefore within the exempting proviso of the statute

upon which he relies. . o
No error appearing, the judgment is affirmed.



