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Moox v. STATE.

Opinion delivered November 26, 1923.

1. CRIMINAL LAW—NEW TRIAL—TESTIMONY. OF JURORS.—Grounds for
a new trial cannot be established by the affidavits of trial jurors,
for any cause other than that the verdict was made by lot.

2. CRIMINAL LAW—MISCONDUCT OF JURORS—EVIDENCE.—Where it
was alleged, on motion for new trial, that the jurors had read an
article on the case, published in a daily paper during their
deliberations, evidence of the publisher of the newspaper that
three of the jurors were subscribers to the paper is not sufficient
to show that the article had been read by them.

3. WITNESS.—IMPEACHMENT BY PLEADINGS.—Pleadings in a case
subscribed by a party can be used to impeach him as a witness
only where they contradict evidence given by him at the trial.

4. WITNESS—IMPEACHMENT BY MOTION FOR CONTINUANCE.—Where a
motion for continuance filed by defendant did not tend to con-

tradict his testimony, it was error to permit its introduction to
impeach him as a witness.

5. CRIMINAL LAW—PREJUDICIAL ERROR.—Evidence improperly admit-

ted must be treated as prejudicial unless there is something
to show that it was not.

Appeal from White Circuit Court; E. D. Robertson,
Judge; reversed.

Brundidge & Neelly, for appellant.

J. 8. Utley, Attorney General, John L. Carter, Assist-
ant, for appellee.

"~ Harr, J. Hinton Moon prosecutes this appeal to
reverse a judgment and sentence of convietion against
him for the crime of seduction.

This is the second appeal in the case, and reference
is made to the opinion on the former appeal for a state-
ment of the evidence, which is not materially different
from that on the present appeal. Moon v. State, 155
Ark. 601.

The first assignment of error is that the verdict of
the jury should be set aside because three members of it
had read an article on the case, published in a daily paper
in the town where the case was tried, during the delibera-
tion of the jury. The testimony of the jurors is mainly
relied upon in support of this assignment of error.
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Grounds for a new trial cannot be established by the
affidavits of the trial jurors for any other cause than that
the verdict was made by lot. Capps v. State, 109 Ark.
193.

But it is insisted that this ground for a new trial is
established by other evidence than that of the jurors
themselves. The only other evidence on the puint is that
of the publisher of the daily newspaper, who testified
that three of the jurors were subscrihers to the paper.
This testimony falls short of showing that the article in
question commenting on the case was read by the jurors.
Hence we hold that this assignment of error is not well
taken. '

The next assignment of error is that the court erred
in allowing the State to introduce in evidence a motion
for a continuance, subseribed and sworn to by the defend-
ant, for the purpose of contradicting his testimony. We
think that this assignment is well taken.

The court admitted the motion for a continuance in
evidence for the purpose of impeaching the defendant
as a witness. Section 4187 of Crawford & Moses’ Digest
relates to the mode of impeachment of witnesses. Among
other things it provides that a witness may be impeached
by the party against whom he is produced, by showing

“that he has made statements different from his present
testimony.

In the application of this statute to civil cases it has
been held that a witness may be impeached by intro-
ducing his pleading under oath in another case which is
in conflict with his testimony. Texas & St. Louis Ry. Co.
v. Donmelly, 46 Ark. 87. )

Again, in St. Lowis, Iron Mountain & Southern Rail- -
way Company v. Faisst, 68 Ark. 587, it was held that an .
affidavit, which the witness admits having signed, though
written down by another, is admissible in the impeach-
ment of his testimony, if contradictory thereof.

In applying the mode of impeachment provided by
the statute to criminal cases, in Weaver v. State, 83 Ark.
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119, it was held that, where an accused takes the stand
in his own behalf, he does so subject to the rule allowing
the testimony of a witness to be impeached by proof of
contradictory statements, as, for example, in an affidavit
for continuance. ,

In the later case of Baker v. State, 85 Ark. 300, it
was held that, where the defendant filed an application
for continnance on account of the absence of a certain
witness, in which he alleged what the witness would swear
if present, which application was refused, and the wit-
ness subsequently appeared and testified somewhat dif-
ferently from defendant’s statement in the application,
it was error to permit the application to be read for the
purpose of impeaching the defendant, if such application
.did not conflict with defendant’s testimony. _

That case exactly fits the present one. At a former
term of the court the defendant had filed a motion for a
continuance, in which he set out the testimony of three
absent witnesses. The motion was subscribed and sworn
to by him. The case was continued for another term.
At the trial of the case two of the witnesses testified to a

state of facts somewhat different from the facts set out B

in the defendant’s motion for a continuance.

The motion for a continuance referred to is some-
what lengthy, and we do not deem it necessary to set it
out. It is sufficient to say that it was introduced by the
State for the purpose of impeaching the defendant. The
defendant was a witness in his own behalf, and there is
nothing whatever in the motion for a continuance which
contradicts the testimony of the defendant given at the
trial. '

Under the authorities cited above, it is well settled
that pleadings in a case subscribed by a party can only
be used to impeach him as a witness where such plead-
ings or statements are contradictory to the evidence given
by the party at the trial. ’

This rule was recognized by this court on the former
appeal. One of the grounds for a reversal was that the
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trial court erred in allowing the prosecuting attorney to
read the defendant’s motion for a continuance in his
argument to the jury, where it did not appear that the
motion was introduced in évidence. The court said that,
if the State desired to use the motion to contradict the
testimony of the defendant, and thus to impeach his testi-
mony, it should have introduced the motion as evidence
in the case. That was tantamount to saying that the
motion could not be introduced in evidence unless it
tended to contradict the testimony given by the defend-
ant. If it was prejudicial to allow the prosecuting
attorney to read the motion for a continuance
to the jury where it had not been introduced in evidence,
it would be equally prejudicial to allow it to be introduced
in evidence where it did not tend to contradict the evi-
dence of the defendant, and thus become a mode of
impeaching him as a witness. The general rule is that
evidence improperly admitted must be treated as preju-
dicial unless there be something to show that it was not.
Elder v. State, 69 Ark. 648.

 The fact that the State insisted on reading the motion
for a continuance in evidence, over the objections of the
defendant, showed that it was believed by the prose-
cuting attorney that it would affect the jury unfavorably
to the defendant. Then, too, the jury might have consid-
ered that it tended in some measure to corroborate the
testimony of the two witnesses mentioned in it, who, as-
above stated, testified to a somewhat different state of
facts to those recited in the motion for a continuance.

For the error in allowing the motion for a contin-
uance to be read in evidence for the purpose of impeach-
ing the defendant as a witness, the judgment will be
reversed, and the cause will be remanded for a new trial



