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1. HOMICD)E—INDICTMENT-—An 1nd1ctment of three persons., for

‘ murder 'which’ alleges that defendant d1d unlawfully, etc, klll

" and ‘murder; ete,’ will ‘be construed’ to mtend to alleg‘e that

-defendants did kill‘and .murder. - " SR N - T

- 'HOMICIDE—SUFFICIENCY - :OF INDICTMENT.—ATn rindiétment"’ of thére"éi

.. persons, alleging that. they did kill, ‘and murder; -ete.;! cwith - 1a®

plstol in.the hands of one of them, is.legally;sufficient to: sustam’

a conviction of ‘the accused i G Yo r +in T

3. HOMICIDE—SUF‘FICIENCY OF TESTIMONY—Testxmohy held msufﬁ-
eient to sustain- &' conviétion of voluntary manslaughter

HOMICIDE—INSTRUCTION Whére three persons’ were accused{of’

3, murder, it 'was mot error .to instruct ‘the ‘jury+ that they: mlg'htT

-.find one.or’all of them guilty astthe, ev1dence warranted' Yk 7(

5;.), HOMICIDE—INSTRUCTION——-BURDEN{,OF PROOF. ——It ‘was not~érrorstor

’mstruct the jury that <The killing bemg proved,\the Jburden .ofy

proving . clrcumstances of mltlgatlon that Justlfy or. excuse the

- Tomicide' shall devolve~on' the accused'unless, by proof on’ the’

part of the State, it is sufficieritly ‘manifest tlia't Thet oﬂ'ense{

 amounted conly. to. manslaughter, or that,thé:accusedy¥as)jiistified

l : or excused in commlttlng the hom1c1de Ho,wever,\the burden,on

‘the case rests upon ‘the State ' to show the defendant guxlty

ST PORTS
beyond a reasonable doubt ” '
Pt m"-x?m oo 3l

e
Appeal from Umon Clrcult Court L,\S.,,mett
Judge reversed as to Palmer, aﬁirmed ‘as, to Sheppard

; Ma,honey, Y ocum cé Saye and~J, )Z}Z Saye,}forl(appe_lf
lants . Sanl oot ol G oalstrearg ot
J. 8- Utley, Attorney ,General,, and S04 i1, C’arter,-:
Assustant for appellee Coeh s nom onow b fasiniaihal
HART J. ,Johnson . Palmer, : Jim;'Sheppardy nandr
Johnme Palmer were, jointly charged, with, the;erimerofax
murder by an mdrctment the body. of. which:isasifollows i
“The grand jury of. Umon County,,in;the-name;andsby:
the anthority of the State of- Arkansas,,on oath;raccuse-

the. defendants, Johnson Palmer;. JnnVSheppard ‘and-
Johnnie Palmer of the crime of+murder inifirst degreeg;
comm1tted as follows, to-wit:.. Theisaid- defendant;iomthe=
20th day. of March, 1922, iin Union-County; nArkangas;

(hd: unlawfully, Wllfully, felonlously -and of* hlsemahcer
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aforethought, and after premeditation and deliberation,
kill and murder one Roosevelt Kidd, a human being, by
then and there shooting him, the said Roosevelt, with
a certain pistol, which he the said Johnson Palmer then
and there had and held in his hand, the said pistol be-
ing then and there loaded with gunpowder and leaden
ball, with the wilful, felonious, malicious, premedltated
and deliberate intent then and there to k111 and murder
him, the said Roosevelt Kidd, against the peace and
dignity of the State of Arkansas.’’

The jury returned a verdict of not guilty against
Johnson Palmer. Jim Sheppard was convicted of
murder in the second degree and his punishment was fixed
by the jury at 5 years in the State Penitentiary. John-
nie Palmer was convicted of voluntary manslaughter and
his punishment was fixed by the jury at two years in the
State Penitentiary. Jim Sheppard and J ohnme Palmer
- have appealed to this court.

The first assignment of error relied upon for a
reversal of the judgment is that the indictment is void
for ambiguity. :

. It is insisted that the indictment jointly accuses
Johnson Palmer, Jim Sheppard and Johnnie Palmer of
~ killing Roosevelt Kidd with a pistol in the hands of
Johnson Palmer, and that this rendered the indictment
too uncertain to be the basis of a charge of murder
against Jim Sheppard and J ohnpie Palmer. When the
indictment is read as a whole, it is plain that the use of
the words ‘‘defendant did unlawfully, ete., kill and
murder one Roosevelt Kidd’’ is a clerical error, and that
it was intended to use the word defendants. All of ;the
defendants were joined in the same indictment and prop-
erly charged as principals in the first part of the 1nd1ct-
ment. * Of course it is quite improbable that three
persons, in the midst of a deadly conflict, could at the
same time fire a certain pistol held in the hands of one
of them, but, however improbable that such an occur-
rence may be it cannot be said to be impossible. Our
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statute provides that no indictment is insufficient which
does not tend to the prejudice of ‘the substantial rights
of the defendant on the merits.

The indictment properly charged all the defendants
jointly as principal offenders in the crime of murder.
Therefore we hold that the indictment is legally suffi-
cient to sustain the judgment of conviction. Evans v.
State, 58 Ark. 47; Jackson v. State, ante, p 198; and
. Patrick v. State, 104 Ark. 255.

In the latter case the court sustained an indictment
charging James Patrick-and H. J. Patrick with killing
Sterling: Rose by stabbing him with a certain knife held
in the-hands of said James Patrick and-H. J. Patrick.

In this connection we wish to call attention to the
fact that it has been well said that the dignity of judicial
proceedings requires that the forms employed in the
administration of justice should not be incongruous or
untruthful on their face, and that prosecuting attorneys
should be careful to draw their indictments.in plain and
concise language so that a person of common under- -
standing could readily know with what crime he is
intended to be charged in the indictment. It is one thing,
however, to say that an indictment is loose'ly drawn, and
a quite dlfferent thing to say that it is not legally suﬁi-
cient to support a judgment of convietion.

The testimony was sufficient. to warrant the con-
vietion of Jim Sheppard.

On the part of the State, the testlmony was that
Johnson Palmer was the father of Johnnie Palmer and
the father-in-law of Jim Sheppard. The killing took
place at a negro dance in Union County, Arkansas, and
all of the participants and the witnesses are negroes. It
appears that” Jim Sheppard -became angry because a
negro named Hall was dancing with his wife, and made
her stop dancing. Texas Kidd, a brother of Roosevelt

' Kidd, made objections to this. Soon afterwards several
shots were fired, and Roosevelt Kidd was killed by a shot
fired from a large pistol. Right after the killing; Jim
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Sheppard. was seen with a large pistol in his hand, and
stated to-several.persons present that he:had. killed,
Roosevelt Kidd, and that was his busmess at the dance
that .night. - ¥
~"Jim- Sheppard demed havmg shot Roosevelt Kidd,.
and jintroduced witnesses to substantiate his-testimony.
The»verdict, however, shows: that the jury believed ithe-
witnesses for the State; and the evidence-is-legally suffi-
cient to support a verdict of murder inithe second degree.
“'With regard to the case of Johnnie Palmer, however,
the igvidénce is not so plain.  Jim' Sheppard ‘Tnarried - a‘
sigter of Johnnie Palmer. ‘When Sheppard snatched his®
wife' away from Hall, with-whom she was -dancing, and
took her off the floor, Hall -asked-Sheppard-if he did not
want ;him to:dance: “with his wife.» Texas Kidd then'
interfered, and asked them why: they couldn’t.allidance:
_-withoutistarting something.+Johnnie Palmerand.another:
negro. grabbed.Texas ,Kidd and.pulled. him: down'in.a:
corner: - Ini.a minute or two:the .shooting started; and-
Roosevelt:Kidd ‘was killed: by .some one. -Jim: Shepp'ard
almost immediately afterwards was seen~witha pistol.in"
histhands; -and admitted: that' he had killed Roosevelt:
Kidd. . /This ev1dence, when taken inits strongest pro-.’
bative force;.is notlegally sufficient to show a'concerted.
plan between Jim: Sheppard and:Johnnie, Palmer to kill:
either Roosevelt,or Texas.Kidd. The -tow.:appears to
have been started suddenly, and there is nothing. to;show.
that - Johnnie , Palmer in any wise partlc1pated in ; the
kllhng of Roosevelt Kldd .In. this connection.it may bej‘,
stated that ,all. the Wltnesses testlﬁed that . J ohnson .

o Because the testlmony A8 not legally suﬁ'ic1ent to.
warrant the jury.in finding that there was a conspiracy:
to'kill or-injure Roosevelt Kidd; and because'Johnnie
Palmer took :no part whatever in killing him, _-we are of:'
the ‘opinion that the testimony is not-legally sufficient to-
convict him. The jury evidently thought that the.testi--
mony against him was.very weak, for it only found him"
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guilty. of Voluntary manslaughter and: ﬁxed h1s pumsh-
ment at two years in the.State Penitentiary. .- X e
: It is mext.urged,that the,court erred in grvmg in- )
struc'tionN‘o.v 2,-which reads as follows: i s v wing]
‘““You are.instructed that; if you believe from; thei -
evidence in ‘this case, beyond .areasénable.doubt, that.
the defendants, or elther of: them, in- Union.. County,
Arkansas, before the return of .the: 1nd10tment into.court,
did unlawfully, wilfully, feloniously, of their malice afore-
thought, kill one Roosevelt Kidd by shooting him with
a pistol, as alleged in the indictment, it will be your duty.
to find:the defendant, or eithér of thém, guilty of:mirder
in the second degree, andto assess his or their punish-
ment at 1mpr1sonment in the State Pen1tent1ary for not
less than ﬁve years nor more than twenty one years.’ ”
in thls nontent1on As we have already seen 'tH‘é defend-
ants were JOlntly 1ndrcted and charged W1tl1 be1ng prin-
crpal offenders in the kllhng of Roosevelt, . Kidd:., ~The
jury might return one or all of them Cr"ullty, as, the evi-
denée Wwarranted, under th1s 1nst1!uct!1'(')n1 Lo .
Again it is insisted by counsel for the defendantsl
that the court. erred in' giving ‘instfuction No. 7, which
reads as follows: “‘You.are -1nstructedfthat*lthe kllhng
being" proved; the. burden of': prov1ngv101rcumstances |
of mitigation: that ‘justify -or excusevtlie hémicids’ lshall
devolve on the accused, unless, by proof on the part off
the: State, it ‘is sufﬁmently manlfest thatiothle toffense
amounted to only manslaughter, or thatithe accised 'was
justified or excused in committing the'homicide: How-
ever, the burden on the cdse rests'upon:the!State toishiow:
the defendant guilty beyond. a’ reasonable:doubt;si’ %
' No: specific objection. was made ‘tothis instriiction:
The- instruction follows the language of thesstatute) and,
as construed by this court, .only; amounts:to- 'telhng}thes
jury.that, if it found.that the killing :by. the:defendant;
was. proved, then the burden of. proof was.upon.him to.
establish self-defense, . unless- the.evidence_for the State;
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showed it. A number of cases supporting this view are
cited in Wilson v, State, 126 Ark. 354.
] It results from the views expressed above that the
judgment against Jim Sheppard should be affirmed, and
- the judgment against Johnnie Palmer, because the evi-
dence. is not legally sufficient to support the verdiet,
should be reversed, and the cause as to him will be
remanded for a new trial. '



