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o . WeBB v. ALMa Cas STORE. . . .
- Opinion delivered October 8, 1923

1. BILLS AND NOTES—ASSIGNMENT—BURDEN OF PROOF. —Under. Craw-
ford & Moses’ Digest, § 479, an assignee of a negot1able note
is not required to prove the asmgnment “unless the defendant
shall annex to his answer an affidavit denying such assignmetit;
and alleging that he verily: believes that one or: more of the
assignments -on- such instrament. was forged.”-, . T

2. BILLS AND NOTES—ASSIGNMENT—RIGHT -TO QUESTION.~—~Where the

. proof showed that a promissory .note payable’'to a bank "was.
assigned in due form by the cashier of the bank and the
bank did not complam of any lack, of authority on the part
of 1ts cashler to. make such a551gnment ‘the makers of the note

Lo

,,,,,

are‘in’ no attitude to question* such--‘authority. - 1al

3" 'APPEAL AND ERROR-—CONCLUSIVENESS OF CHANCELLOR'S. FINDINGi ==~
A finding of the chancellor not 'against the preponderance: of the-
(. testimony will be sustained by the ‘Supreme Court.on appeal I

* *"Appeal from Crawford Chancery Céurt; J V Bour-
land Chancellor afﬁrmed A

5 J.E. London andE’ D. Ch,asta,m for appellant
""" While fraud will not be presumed, it may’ be proved_
by; circumstances. 119 Ark 578 46 Am. St Rep 753;
57. Am. St. .Rep. 591; 31 Am St Rep 122 12 '‘Am. St.
Rep 29, Section 7404 C. & M Digest, was not comphed
with. A sale under a mortgage w1thout complymg with
~ the statute, is void. 84 Ark. 298; 79 Ark 1; 219 S, W
16 The collusmn between )Alexanden and Petree ren-
dered the transactwn V01d 128 Ark. 605 97 Ark 15
99 Artk. 438; 81 Ark. 134 100 Ark:. 144 Y "

Starbird: & Staﬂbwd,'for appellee U

Where the evidence is conﬁ1ct1ng, the chancellor’s
finding will not be disturbed. 112 Ark. 337; 101 Ark.
493; 81 Ark. 68. His findings are as concluswe as the
verdlct of a jury. 74 Ark. 336; 85 Ark. 414; 91 Ark.
292; 107 Ark. 368.

McCurroch, C. J. Appellee, a domest1c corporation
doing business at the town of Alma, in Crawford County,
instituted this action in the chancery court of that county
against appellants, Henry Webb, Arthur Webb and Wal-
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lace Webb, to recover on a note éxecuted by appellants‘-
to appellee in the sum of $898,-dated April 4, 1921 "and to!
foreclosé a mortgage on persondl’ property, executed by'
appellants to appellee’on the same date to sécure: the pay-
ment'of said note; also to recover from appellant Hentry
Webb on' a note in the’ sum of $110.26' and“a’'mortgage
onr the 'same personalty to 'secure’ the same,’ c\ecuted by
Hetiry Webb to ‘the Bank of Alma a banklno' corporat omn,
and assigned by thé Bank of Alma to appellce """

Appellants answered, denylng that they evecuted the
_note to appellee or the mortgage securlng ‘the’ same, as
alleged i 1n the complamt and denying that they were in-
debted to appellee i any sum whatever N
note and mortgao"e to the Bank of Alma, but denied lhat
the same’ ‘had been’ ass1gned to, appellee, and also alleged
that the note had been pa1d e s an :
: The cause Was heard on: the pleadmgs and Jthe testi-
mony. of, Wltnesses, and the court »foundun favor of ap-
pellee as to the, executlon of the note and mortga«re and
the, ass1gnment of one, of the notes to appellee nand re-
ferred the cause to.a master to state an. account;, between
the partles after giving. cred1t for, certaln bales 01 .cotton
delivered- by appellants to appellee The maste1 ymade
a, report statmg the account after hearmcr further testi-
mony..on the subject, and the court overruled ex‘eephons,
and- rendered a final decree in.. favor of appellee for the
amount found due and ordered a sale of, the morftgaged
property by. the. receiver app01nted in, the CANSE. o, -

On the first question raised,+concerning- the val,ldltv .
of the alleged assignment of one of the notes by the Bank -
of Alma, it is sufficient to say that appellant has not com-
plied wrth the statute (Crawford & Moses’ Digest, § 479),
which provides that, in a suit brought by an assignee of
an instrument made assignable by law, the plaintiff

‘‘shall not be required to prove said assignment, unless
the defendant shall annex to his answer an affidavit
- denying such assignment, and alleging that he verily be-
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lieves that one-or more of the assignments on such -in-
strument was forged.”” In addition to the failure to .
comply with this statute so as to require proof of the
validity of the assignment, it was proved in the present
case that the instruments which were filed in the action
bearing the assignment of the Bank of Alma.in due form
were assigned to appellee by the cashier of the bank for
a valuable consideration, being the face value of the debt
less fifteen per cent. discount, and that the cashier ac-
counted to the bank for the loss sustained on the dis-
count. The bank did not complain of any lack of author-
ity on-the part of its cashier to make the assignment, and
appellants are in no attitude to raise that question:

.. A decision of the case in other respects turns solely
upon the question of.the weight of the evidence, which
is conflicting between the appellants themselves, on the
one side, and the manager of appellee’s business, the
cashier of the Bank of Alma, and several employees of .
appellee, on the other side. Each of the appellants testi-
fied that they did not sign the note or the mortgage
alleged to have been executed to appellee on April 4, "
1921, but the manager of appellee’s business, and the
cashler of the Bank of Alma, who was a notary public
“and took the acknowledgments testified that the mort-
gage was in fact executed and acknowledged The testi-
mony does not appear to preponderate against the ﬁndmg
of the chancellor—in fact, the preponderance of the evi-
dence on the issues 1nvolved supports the finding of the
chancellor.” The same may be said with respect to the
issue as to the amount of the balance due on the note.

The decree is therefore aﬁirmed '



