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SEssoMs v. BAaLLaRD.

~ Opinion delivered July 9, 1923.

1. TRIAL—TRANSFER OF CAUSE—WAIVER.—The right of a party to
_have a suit in equity transferred to the law court is waived
by failure to ask that this be done in the lower court.

2. PARTNERSHIP—JURISDICTION OF SUIT TO COLLECT ASSETS.—Where
certain parties sold partnership property to one of the partners,
and some of the partners subsequently died, suit by the other
surviving partners against the purchasing partner to collect the

- purchase money was properly brought in equity.

3. PARTNERSHIP—SUIT ON PARTNERSHIP CONTRACT—PARTIES.—Neither
the heirs nor the legal representatives of deceased partners were
necessary parties to an action by surviving partners to enforce
a partnership contract, as, on dissolution by death, right of action
to enforce such contracts survives to the surviving partners.

4. PARTNERSHIP—RIGHT OF ACTION ON PARTNERSHIP NOTE.—Where a
note for property sold by a partnership was executed to the
president of the partnership, he could maintain action thereon
after dissolution by death of some of the partners. .

5. PARTNERSHIP—ACTION ON PARTNERSHIP NOTE;,—SET-OFF.—'In a suit
by surviving partners on a note given by one of the partners
for purchase of partnership property, defendant could not
set-off debts due to by him by individual partners.

6. FIXTURES—REMOVABLE MACHINERY.—A gin and grist-mill consist-
ing of gin built on oak sills resting on- posts, a boiler set in a
brick wall, scales set in an excavation, and a double revolving
press set in an opening in the ‘earth, when sold separate from

the land and being removable therefrom, held not to constitute
fixtures. : '
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Appeal from Union Chancery Court; J. Y. Stev-
ens, Chancellor; affirmed. : '

"LeCroy & Betts, for appellant.

1. The chancery court was without Jurlsdlctmn
The relief sought was purely legal, and should have
been decided on legal principles alone. Therefore, de-
fendant was entitled to have the facts tried by a jury.
27 Ark. 158; Id. 164; 16 Cyc. 31 and cases cited; 95

Ark. 618; 8 Ark. 63; 90 Ark. 195; 159 S. W. (Ark.) 208.
' 2. The mterests of the deceased partners should
have been represented. They were not made parties,
though necessary. - 124 Ark. 344; 30 Cyec. 561; 67 Ark.
- 27; 66 Ark. 550; 47 Ark..54; 93 Ark. 447,

S. E. Gzllmm for appellees

1. The chancery court, under the circumstances of
this case, was the only proper forum. It does not fall
within the exception stated in Phillips v. Mantle, 136
Ark. 338. Even if appellant had had the right to a trial
at law, he waived that by failing to ask for a transfer.
C. &M Digest, § 1041-1044; 31 Ark. 411; 46 Ark. 524.

2. The legal representatlves of the deceased part-.
ners were not necessary parties to this unit. 17 Ark.
473; 54 Ark. 395; 69 Ark. 237; 47 Ark. 54.

. Woop, J. On the 22nd day of February, 1919, the
appellant executed his promissory note to J. P. Ballard,
president of the Midway Gin Company, a partnership
(hereafter called partnership) for the sum.of $1,022.59.
The note recites that it was given for the purchase price
of a steam gin and grist mill, and bears interest at the
rate of eight per cent. per annum from September 15,
1918, until paid. Title was reserved in the partnership
until the purchase price was paid in full. On July 26,
1921, the appellees, as surviving partners of the partner-
ship, instituted this action against the appellant on the
note. The appellant, in his answer, admitted the execu-
tion of the note and that it was for the purchase price
of the machinery recited therein, which machinery was
the property of the partnership. He admitted that the
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appellees were members of the partnership, but denied
that they composed the whole partnership, and alleged
that the estates and heirs of certain deceased members
of the partnership, naming them, were interested there-
in, as well as the creditors of such deceased members. He
alleged that no administrator or other person authorized
to represent their interests had been joined with the ap-
pellees as plaintiffs in the suit. He alleged that, for that
reason, the action should abate. He further alleged that
the sale of the property to the appellant was unau-
thorized and void, on account of the death of certain
members of the partnership, and because their interests
were wholly unrepresented. He further alleged that the .
appellees had not executed to the appellant any deed, bill
of sale, or other instrument conveying the property for
which the note was executed, and that same was, for
that reason, without consideration and void.

Appellee Ballard testified that the Midway Gin
Company was a partnership, and he was president there-
of. He named the members of the partnership, and
stated that the purpose of the partnership was to run a
gin and grist mill. Witness thought there were twenty
partners. They sold the property described in the note
to the appellant, who paid $178 cash, and executed the
note -which is the foundation of this action, for the bal-
ance of the purchase money. The sale covered only the
gin and mill, and not the land on which they are
sitnated. Witness knew of no members of the partner-
ship who were objecting to the action except appellant’s
father: There were a dozen or more of. the partners
present when the agreement was made to sell the prop-
erty.. No bill of sale was executed to the appellant. The
property was turned over to him. Appellant had done
witness’ ginning ever since the property was sold to him,
and withess owed appellant for the ginning of fifteen
bales of cotton. The property was sold as personal
property. Witness had talked to a majority of the
stockholders about the deal. The various partners had
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different amounts invested in the partnership. The gin
had been built since 1908. Posts were set up and the
house built upon them—oak sills. The boiler was set in
a brick wall, and the scales were set in an excavation.
The press was double revolving, and set in an opening
.in the earth some eight or ten feet. Witness supposed
that the gin was built with the idea of becoming perma-
nent and substantial. It was all substantially constructed

and was a permanent improvement on the two acres of
land.

The gin and mill could have been moved to another
location and set up without injury to the machinery.
The appellant stated when the sale was made to him that
he was going to run it for a season or two and then
move it to his home. It was shown that the owner of
the freehold did not object to the removal of the ma-
‘chinery by appellant. It was shown also that part of the -
property had been moved to the home of the appellant
before and after the institution of this action. There
was testimony for the appellees substantially to the
same effect as the testimony of Ballard. The testi-
mony showed that there had been no dissolution of the
partnership by action of its members; that demand was
made for the payment of the note, which was refused.
The business was conducted by the president and secre-
tary and direclors. The sale was authorized by a reso-
lution to that effect.

It was shown that several members of the partner-'
ship owed the appellant for ginning since the sale of.the
property to him. One of the witnesses testified that ap-
pellant authorized the bringing of the suit. It was shown
that several members of the original partnership had
died, and some of them left families surviving them.

The court found that the Midway Gin Company was a
partnership, composed of the appellees and certain other
members, who had died before the institution of the.ac-
tion; that the note was executéd for the purchase money
of the property, the sale of which was duly authorized,
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and that the appellant was indebted to the partnership
in the amount of the note; that the sale did not cover the
land upon which the machinery stood. Thereupon the
court entered a decree in favor of the appellees as sur-
viving members of the Midway Gin Company ‘‘for the
use of said partnership and for the amount of the note,
with interest.”” From that decree is this appeal.

The appellant urges a reversal of the judgment upon
four grounds, namely: (a) that the chancery court had
no jurisdiction; (b) that all the living members of the
partnership were not made parties, and that none of the
heirs or legal representatives of the deceased partners
.were parties; (c¢) that the action and the decree was for
the full amount of the note, without any deduction ' in
favor of appellant of the sums due him by various mem-
bers of the partnership for ginning done for them since,
his purchase of the property; and (d), that there was
a failure of consideration.

1. The appellant is not in an attitude to raise here
the issue that the court was without jurisdietion, for, if
he had the right, under the allegations of the zomplaint,
to move to transfer the cause to the circuit court, he
did not ask that this be done by the lower court, and
hence he has waived such right. See §§ 1041-1044,
Crawford & Moses’ Digest, inclusive; Talbot v. Wil-
kins, 31 Ark. 411. See also Cogswell v. McK eough, 46
Ark, 524, ' -

Moreover, the allegations of the complaint, support-
ed by the facts developed at the hearing, without objec-
tion, proved that the chancery court only had jurisdie-
tion of this action. For it is in the nature of an action by
surviving partners, after dissolution of the partnership
by the death of some of its members. to collect the as-
sets of the partnership, of which appellant himself was
a member. The facts showed that there were many part-
ners, some living, and others who had died leaving repre-
sentatives. The members of the partnership had vary-
ing interests, and each partner or his representative
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was entitled to a pro tanto distribution of the assets of
the partnership according to the amount he had invested
in the capital of the partnership. Equity was the proper
and only forum for an action of this kind. :

The case is clearly differentiated by the facts from the
case of Phillips v. Mantle, 136 Ark. 338. There the part-
nership had ended, and all the debts had been paid and
all the partnership affairs otherwise adjusted, and noth-
ing remained to be done but to pay over the amount due
from one living partner to the other by reckoning, with-
out any complications. Here the facts prove that the
appellant himself was a member of the partnership and
was interested in the distribution of its assets. While
the suit was brought against him by other partners to
recover the amount due by him to the partnership, yet it
was for his benefit to the extent of the interest that he
had, as a member of the partnership, measured pro rata
by the amount he had contributed to the capital of the
partnership. The case is analogous, in effect, to a suit
between partnerships with a common member, which
can only be determined by a court of equity. See
§¢ 922, 923, 924 of 2 Story’s Kquity Jurisprudence.

- As is said by Mr. Story: ¢‘The relation of partners
having been established between contending parties,
their rights and duties as between themselves are to be
governed by the rules applicable -to trustees and
agents, and the trust relation which exists between them
is not terminated with the dissolution, but continues un-
til a final adjustment and settlement of the partnership
affairs is had.” Sec. 911, 2 Story’s Eq. Jur. - :

9. Neither the heirs nor the legal reépresentatives
of the deceased partners were necessary parties to this
‘action, beause ‘‘on dissolution of a partnership by
death the right of action to enforce.partnership con-
tracts survives to the survivor, and does not go to or
vest in the legal representativés of the deceased part-
ner.”” Stillwell v. Graves, 17 Ark. 473. ~See Hill
v. Draper, 54 Ark. 395; Coolidge v. Burks, 69-Ark. 237.
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Appellant relies upon the case of Cannon v. Harmon,
124 Ark. 344, and cases there cited, where we
held, quoting syllabus: ‘“ All the partners are proper and
necessary parties plaintiff in an action to enforce a part-
nership claim.”” But the doctrine of those cases is not
applicable here, because in none of them was there a
dissolution of the partnership by the death of partners,
and the actions were not by surviving partners to gather
in the assets of the partnership for adjustment, settle-
ment and distribution among those interested in the
partnership. The note was executed to appellee, presi-
dent of the partnership, and he could maintain the ac-
tion. ‘

3. The appellant contends that, inasmuch as sev-
eral members of the partnership were indebted to him
for ginning since he purchased the property, he was en-
titled to have these several amounts offset against any
judgment rendered against him on the note. But this
being an action by the surviving partners to gather in
the assets of the partnership, the appellant had no right
in such an action to offset his debt to the partnership
by debts due him by individual members of the partner-
ship. ‘‘The general rule is that, in an application by a
partnership to recover a debt, the defendant cannot set-
off an individual debt due to him by a member of the
firm. The effect nf allowing a set-off in such a case
would be to permit an indirect apnlication of partner-
ship assets o pay the private debt of one member of the
firm.” 20 R. C. L. p. 942, § 162; and authorities cited
in note. = See also Ho_ustOn v. Brown, 23 Ark. 333.

4. The appellant pleads a failure of consideration
because he did not get a deed to the land upon which
the gin and mill are situated. But this plea cannot avail
appellant, for the reason that the testimony (undis-
puted) proves that the appellant did not purchase the
land. He got what he purchased Appellant took pos-
session of the mill and gin. The owner of the land did
‘not object to his using the same where they were situat-
ed and did not object to his moving them away. The
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court found the facts to be that the sale did not include
the land and that appellant, before and since the sale,
- had moved part of the property purchased by him to his
own home. These findings are sustained by the undis-
puted testimony. The proof showed that the property
purchased by the appellant did not constitute fixtures.

The decree is in all things correct, and it is there-
fore affirmed. :



