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WarTs v. STATE.

Opinion delivered October 1, 1923.

INTOXICATING LIQUORS—VIOLATION OF STATE LAW.—Defendant was con-

. victed in a mayor’s court under a town ordinance for trans-

portmg liquor into the town. On appeal to the circuit court

" it was found that the ordinance was not broad enough to cover

the offense, but a conviction was sustained under Crawford &

Moses’ Dig., § 6165, making it a misdemeanor to transport liquor
from one place to another in the State. Held no error.

Appeal from Cleveland Circuit Court; Tumer But-
ler, Judge; affirmed.

George Brown, for appellant.

J. S. Utley, Attorney General, John L. Carter, Wm.
T. Hammock and Darden Moose, Assistants, for appellee.

M¢Currocr, C. J. Appellant was convicted below on
the charge of transporting intoxicating liquor in viola-
tion of the statute which makes it a misdemeanor,
punishable by fine, to transport sueh liquor “‘from one
place to another in this State.”” Crawford & Moses’
Digest, § 6165. The prosecution originated before the
mayor of the incorporated town of Rison, Cleveland
County, where the appellant was found gmlty, and an
appeal was prosecuted by him to the circuit court.

The evidence was legally sufficient to warrant the
finding by the jury that appellant transported intoxicat-
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ing liquor along one of the $treets in the town of Rison,
and the court submitted the evidence under instructions
setting forth the aforementioned statute, which de-
clares such conduct to be a violation of law. Appellant
objected to the instructions on the ground that he had
been tried before the mayor under.an ordinance of the
town, and that, since the facts were not sufficient to sup-
port a conviction under the ordinance, there could be no
conviction under the statute. :

Appellant introduced as a witness the mayor, who
exhibited the ordinance of the town, and stated that he
tried appellant under that ordinance, and found him

. guilty. Tt appears from a perusal of ‘the ordinance as

exhibited in the evidence that the transportation of
liquor is not made an offense. The only inhibition in the
ordinance is against the transportation of liquor into
the town, or a delivery of such liquor within the town.

‘ The only contention of counsel as .ground for.
reversal is that, there having been a trial under the
ordinance, the prosecution could not be shifted in the
trial in the circuit court on appeal to a prosecution un-
der the statute. Counsel is wrong in this contention, for
the facts of thie case bring it squarely within the deci-
sion of this court in Marianna v. Vincent, 68 Ark.
244. The procedure in that case was precisély the same
as in the present case. The prosecution was instituted
before the mayor of the incorporated town under an
ordinance, and on appeal to the circuit court the charge
was dismissed by that court for the reason that the
ordinance was void, but this court decided (quoting from
the syllabus), that ‘‘whether the ordinance in. question
was void or not, the mayor, having the same criminal
jurisdiction as a justice of the peace, had jurisdiction to
try him for a violation of Sandels & Hill’s Digest, § 4862,
making it a misdemeanor to sell liquor without a license.’’
In disposing of that case, the court said: ‘‘The mayor
having once obtained Jurisdiction, the case should not

“have been subsequently dismissed for want of jurisdic-
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tion by the circuit court, merely on mistakes by law made
by the mayor, or for any other irregularity, but it should
have proceeded to try the case de novo, and render such
judgment as was proper therein.” e

Tt follows from the above decision that, in the present
case, the circuit court was correct in proceeding to try
appellant under the statute of the State directed against
transportation of liquor, even though the mayor of Rison
had erroneously preferred the charge under an ordinanée
of the town which was insufficient to cover the facts in
this case.

The judgment is therefore affirmed.



