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Rippre v. Horcoms.

Opinion delivered October 1, 1923.

EVIDENCE—PAROL EVIDENCE OF CONSIDERATION OF DEED.—Where a sur-
viving wife and heirs conveyed the homestead to a trustee, who

. conveyed it to grantees who agreed, as consideration for the con-
veyance, to support and care for the surviving wife and to pay

the debts of the deceased husband, parol testimony was admis-
sible to prove that, at the time of execution of the trustee’s deed,

an heir to whom the husband had executed a note agreed to
cancel the note if the granteces would undertake the care of

the wife.

Appeal from Benton Chancery Court; Ben F.
McMalan, Chancellor ; affirmed. .

Lee Seamster, for appellant.

Where a contract is reduced to writing, with a full
knowledge by the parties of its contents, parol evidence
is inadmissible to show an understanding or intent of
the parties different from that expressed in the instru-
ment. 13 Ark. 593. TUnless fraud is alleged, parol evi-
dence cannot be introduced to show a different coniract.
Id. See also 15 Ark. 543; 24 Ark. 210; 105 Ark. 50.
Provision is made in the deed for the payment of the .
debts of Selvy, and oral evidence to the effect that appel-
lant had waived her debt would certainly contradict the
written -instrument. As all holding to the effect that
parol evidence cannot be introduced to contradiet or
vary the terms of a deed or contract, see 105 Ark. 445;
102 Ark. 326; Id. 428; Id. 575; 152 Ark. 27; Id. 135; Id.
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448; 244 S. W. 340. The deed under which appellees
hold especially mentions appellant’s debt and was notice
of her claim against the property. 240 S. W. 14. The
deed provides that all debts not paid shall be a lien
against the property and is almost identical with the
case in 239 S. W. 1053 (Ark.). No view of the evidence

for appellees shows an abandonment by appellant of
“her claim.

W. O. Young, for appellee.

Smirw, J. Appellant, Mrs. Dora Riddle, is the daugh-
ter of F. M. Selvy, and was the owner, at the time of
her father’s death, of a note executed by him on April
23, 1906, to her order for the sum of $215. Small pay-
ments had been made on this note which had kept it alive ‘
as a subsisting obligation. )

Selvy was survived by three other daughters, who
were all married women and adults, and by his widow,
Sarah Selvy, who was the stepmother of his children,
and he owned, at the time of his death, a lot in Benton-
ville, which was his homestead.

On September 12, 1921, the widow and the four
heirs executed to W. W. Woods, as trustee, a deed con-
veying the homestead, and it was there recited that the
conveyance was executed for the use and benefit of Sarah
Selvy, the widow of F. M. Selvy, ‘“with full power and
authority to sell and convey the same and convey a
good and perfect title to the purchaser, and with authority
to use the proceeds of sale for the care and support of
Sarah Selvy,”” and that it should be sold, if it became

necessary, for the care and support of the said widow.
- It was further provided that, “‘if, after the death of the
said Sarah Selvy and the payment of her funeral ex-
penses, there should be any of the proceeds left, then the
trustee shall first pay to Mrs. Dora Riddle the amount
due her on a certain note held by her against the de-
ceased’’ (Selvy), and that the remainder, if anv, should
be divided equally among all the children of the deceased.
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. Mus. Selvy was a large woman, and was helpless and
required almost constant attention, which could be ob-
tained only by employing some one to render it. The
trustee was not able to render this attention, and, at a
family conference, the subject of mortgaging the lot was
" considered, but they were unable to secure a satisfactory
or sufficient loan, as the funeral expenses and a few small
debts which Selvy owed had not been paid.

The trustee then opened negotiations with appellees,
James and Arkie Holecomb, who are husband and wife,
for the care of Mrs. Selvy, and these negotiations termin-
ated in the deed from him to them for the lot, which the
deed recited was of the value of a thousand dollars. The
consideration recited in the deed was ‘‘that James Hol-
comb and Arkie Holcomb, husband and wife, shall take
Sarah Selvy and shall care for her, furnish her with a -
home and clothing and food and the necessary medical
treatment, and shall care for her in a proper way as
long as the said Sarah Selvy shall live, and at her death
will pay all her funeral expenses and pay any debt that
may have been made for the care or treatment of the
said Sarah Selvy, and for further consideration that
James Holcomb and Arkie Holcomb wﬂl pay the debts of
F. M. Selvy, déceased.”’

The trustee, before executmf" this instrument, con-
ferred with the heirs, including a,pp_ellant -and they as-
sented to this -conveyanc . Indeed, he attempted to in-
duce appellant to undertake the care of Mrs. Selvy for
the same consulelamon but she declined to assume the
responsiblity.

The facts stated are undisputed. There is a con-
flict in the testimony as to the note due appellant; but
“the preponderance of the testimony shows that this debt
was discussed by the parties, and appellant agreed that
she would cancel it if the Holcombs Would undertake
“the care of Mrs. Selvy. .

5 It. is now insisted that the court should not have
cons1dered the testlmony that. appellant had canceled
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her debt, it being insisted that this testimony contra-
dicts and varies the recitals of the deed, that Holcomb
had assumed the payment of Selvy’s debts, and that the
oral testimony was improper to show that appellant’s
debt was excepted from the list of the debts to be paid. .

The case of Lybrand v. Watkins Hardware Co., 153
Ark. 266, is cited as supporting this view. That case is
not in point, however, for the reason that the testimony
was not offered to show that appellant’s debt was ex-
cepted from those which were to be paid, but the testi-
mony was offered to show that appellant had no debt,
hers having been canceled, as stated above. This testi-
mony was admissible to show what the debts were and
that appellant had no debt, and was not admitted to
_ show that appellant’s debt was excepted from those
which were to be paid.

The deed to appellees recited their agreement to pay
all the debts, but did not name the ereditors to whom the
debts were due. Parol testimony was therefore admis-
gible to show what debts were outstanding; and the testi-
mony shows that appellant had ceased to be a creditor.

The undisputed testimony shows that appellees fully
discharged their obligation to care for Mrs. Selvy. This
they did by taking her into the home which they acquired
by the deed, where they kept her until her death, eight
months later, and during this time Mrs. Selvey required,
and received, almost constant care.

After Mrs. Selvy’s death, appellant brought this suit
to have a lien declated on the lot in her favor to secure
the payment of the note. The suit was dismissed as being
without equity, and this appeal is from that decree.

We think the decree was correct. The testimony
tending to show what the debts were was admissible, and
the testimony objected to established the fact that appel-
lant had no debt when the deed was made. New Amster-
dam Casualty Co. v. Union Sawmill Co., 95 Ark. 140;
Geiser Mfg. Co. v. Davis, 110 Ark. 455, 456; Mewes v.
- Mewes, 116 Ark. 155.
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It was competent for the purpose for which it was
admitted, and established the fact that appellant was not
a creditor, and the suit to enforce a lien in her favor was
therefore properly dismissed. '

Decree affirmed.



