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TRAVIS v. STATE.

Opinion delivered September 24, 1923:\

1. HOMICIDE—INSTRUCTIONS AS TO INSANITY. —Where, in a prosecu-
tion for murder, the défense of insanity was interposed, instruc<
tions of the court, in effect, that, before- defendant could be
excused on the ground of insanity, it would be necessary: to

" find, not. only that she was in such a condition when the-deed-
was committed as not to know the consequences of the act,
~ but also that she did not know right from wrong, held erroneous
_ as ignoring the legal test, to-wit, that if she knew: the natire
and quality of her act, and that it was ‘wrong, but was under
'such duress of mental disease as to be mcapable ‘of "¢hoosing
"~ between rlght and. wrong, she should ‘be acquitted... T
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2. CRIMINAL LAW—INSTRUCTIONS—HARMLESS ERROR.—The giving of
. . a correct instruction on the subject of insanity will not cure
the error of giving contradictory and irreconcilable instructions

on the same subject.

-Appeal from Independence Circuit Court; Dene H.
Coleman, Judge; reversed.

Earl C. Casey and Samuel M. Casey, for appellant.

J. 8. Utley, Attorney General, John L. Carter and
W. I. Hamniock and Darden Moose Assistants, for
appellee.

HumprREYS, J. Appellant was indicted for murder
in the first degree in the circuit court of Independence
County for killing an infant in the arms of its mother
at whom she was shooting. Appellant admitted the kill-
ing, but sought to excuse the act on the ground of in-
sanity. On the trial of the cause she was convicted of
murder in the second degree, and adjudged to serve a
term of fifteen years in the State Penitentiary as punish-
ment therefor. From the judgment of conviction an ap-
peal has been duly prosecuted to this court.

At the conclusion of the testimony the court gave
four instructions to the jury, Nos. 13, 14, 15 and 17, pur-
porting to define the legal tests of insanity, one of which
must exist, in order to excuse the act of appellant.
Nos. 13 and 14 were given at the instance of the Siate,
over the separate objections of appellant, each embrrac-
ing only two legal tests, either of which ex1st1ng, might
excuse the act of appellant No. 15, also given at the
instance of the State, contained two tesbs joined by the
conjunction ‘‘and,’’ telling the jury, in effect, that, before
appellant could be excused, it would be necessary for
them to find not only that she was in such a condition
at the time the deed was committed as not to know the
consequences of the act, but also that she did not know
right from. wrong.. Each of the instructions given at
- the instance of the State ignored the legal test to the
effect that if appellant ‘‘knew the nature and quality of
-her act, and that it was wrong, but .was under such du-



ARK.] TrAVIS v. STATE. A 217

ress of mental disease as t. be incapable of choosing
between right and wrong as to the act done, and unable,
because of the disease, to resist the doing of ilie wrong
act, which was the result solely of her mental disease,”
she should be acquitted. On account of this omission in
e’ach of the instructions, and the use of the conjunction
‘‘and’’ in instruction 15, the instructions were inhcrently
wrong. Bell v. State, 120 Ark. 530. The State insists,
however, that the defeet contained in each of the iustruc-
tions, given at the instance of the State, was cured by
giving instruction No. 17, requested by appellant, which
conformed in every respect to the legal tests of excusable
insanity. defined by Bell v. State, supra. Instruction No.
17, requested by appellant, was an independent instruc-
tion, and, being correct, had the effect of calling the
court’s attention to the defect in each of the instructions
given at the instance of the State, and was tantamount,
to a specific objection on the part of appellant to the de- -
fective instructions. Instruction No. 17 cannot be recon-
ciled with the instructions given at the instance of the
State. There is a contradiction between them as to- what
constitutes insanity which will relieve one from respon-
sibility for his acts. This court said in the case -f
Bolling v. State, 54 Ark. 602, that ‘‘it can make no dif-
.ference that the other instruction correctly states the
rule, for the two are contradictory and irreconcilable, :
and we have no means to determine which the Jury ac-
cepted as its guide.”’” i ,
On account of the error indicated the judgment is
reversed, and the cause remanded for a new trial.



