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SMITH v. STATE.

Opinion delivered September 24, 1923.

1. CRIMINAL LAW—CONCLUSIVENESS OF VERDICT.—Where a criminal
cause was one that should have been submitted to the jury, and
there was testimony legally sufficient to sustain the verdict, the
same is conclusive on appeal.

2. ' CRIMINAL LAW—OATH OF JURORS—WAIVER.—Where defendant and
his counsel were present when the jury was selected, impaneled

-and sworn, and did not object because all of them were not
sworn on their wvoir dire, as required by Crawford & Moses’
Dig., § 3144, the irregularity was waived.

8. CRIMINAL LAW—NEW TRIAL—COMPETENCY OF JUROR'S TESTIMONY.
—Under Crawford & Moses’ Dig., § 3220, providing that a juror
cannot be examined to establish a ground for new trial, except
it be to establish, as a ground for a new trial, that the verdict
" was made by lot, held that where jurors in favor of conviction
for manslaughter agreed that, if jurors in favor of conviction
for murder would agree to convict for manslaughter,-they might
fix the punishment, the verdict was not reached by lot, and
hence testimony of jurors to show the mode of reaching the
verdict was incompetent.

4. CRIMINAL LAW-——COMPETENCY OF JUROR’S TESTIMONY.—Defendant,
on a motion for new trial, could not prove by the jurors that they
were influenced by the statement of a juror that on a former trial
the jury were equally divided in favor of acquittal and convic-
tion for murder in the first degree.

Appeal from Lawrence Circuit Court, Eastern Dis-
trict; Dene H. Coleman, Judge; affirmed.

. Ponder & Gibson, for appellant. :

1. The verdict was arrived at by lot, ‘‘a con-
trivance to determine a question by chance or without
the action of man’s choice.”” By the agreement and
compromlse of the jury, eight men divested themselves
of any voice in the fixing of the punishment of the de-
fendant. Webster’s Dict.; 49 Ala. 396; 22 So. 138;
34 Id. 1019; 144 Ind. 86; 150 Ark. 32. The verdict was
1in the nature of a quotient verdict. 24 Am. Rep. 808
. and note; Thompson, Trials, § 2602; Thompson & Merr.,
Juries, § 409; 66 Ark. 264; 91 Ark 497.
~ 2. Four of the jurors were. not sworn on their
voir dire examination as requlred by law. Constitution,
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Art. 2, § 10; C. & M. Dig. § 3144. Unless the record
shows that the jury were duly sworn to try the case,
the judgment must be reversed. 7 Ark. 60; 10 Ark.
536; 11 Ark. 328; Id. 455; 12 Ark. 65; 25 Ark. 83;
Id. 106 Id. 282; 29 Ark. 248 45 Ark. 143; 50 Ark
492, 154 Ark. 596; 17 Ark. 332 227 S. W 186; 68
Wash'. 654; 123 Pae.; 1076; 40 L. R. A, N. S 1213; 111
Ind. 59; 60 Am. Rep. 673; 102 Ark. 180.

J. 8. Utley, Attorney General; John L. Carter, Wm.
T. Hammock and Darden Moose Ass1stants, for ap-
pellee.

1. The facts show that thls was neither a lot ver-
dict nor a quotient verdict. The affidavits of jurors
could not be taken to impeach the verdict. C.'& M. Dig.
§ 3220 and Ark. cases there cited; 109 Ark. 193; 150
Ark, 27; 138 Ark. 594; 131 Ark. 312

2. The record reﬁects that the jury was duly and
regularly selected, impaneled and sworn. If, however,
any of the jurors were not sworn on their voir dire, that
was an irregularity only, to which objection should have
been made at the time, and the failure to do so
“amounted to a waiver.

Woop, J. The appellant was indicted by the Law-
rence C1rcu1t Court for the erime of murder in the first
degree in the killing of one Wash McCutcheon. - He was
tried, convicted of voluntary manslaughter, and sen-
tenced by judgment of the court to imprisonment in the
State Penitentiary for a period of seven years.

1. The appellant contends that the evidence is not
sufficient to sustain the verdict. It could serve no use- -
. ful purpose as a precedent to set out and discuss the
-evidence in detail. Our conclusion is that the cause is
one that should have been submitted to the jury under
the evidence, and, since there was testimony legally suf-
ficient to sustain the verdict of the jury, the same is con- .
clusive here as to the guilt -of the appellant.

2. The record shows that a ‘‘jury of twelve men
was selected, impaneled and sworn to try the case as



180 SMITH . STATE. 1160

provided by law.’”” It further shows that only three of
these jurors were sworn on their voir dire to answer .
such questions as might be asked them touching their
qualifications as jurors in the cause. Our statute pro-
vides: ‘‘In a prosecution for a felony, the clerk, under
the direction of the court, shall draw from the jury box
the names of twelve petit jurors, who shall be sworn to
make true and perfect answers to such questions as may
be asked them touching their qualifications as jurors in
the case on trial, and each juror may be examined by the
State and eross-examined by the defendant touching his
qualification.”” Section 3144, C. & M. Digest. The record .
shows that the appellant and his counsel were present
the cause, and it does not appear that he objected be-
cause some of the jurors were selected, impaneled, and
when the jury was selected, impaneled, and sworn to try
sworn to try the cause without being sworn on their voir
dire to answer ‘questions touching their qualifications as
jurors. The appellant therefore must be held to have
waived this requirement of the statute. The statute is
not mandatory in the sense that a trial, if otherwise
regular, will be vitiated because of the failure or over-,
sight of the trial judge to have the jurors sworn on
their voir dire. If the appellant had asked the trial
court to have the jurors sworn and the court had re-
fused, this would have been an error fatal to the pro-
ceedings; but, since appellant did not ask that the jurors
be sworn on thieir voir dire, but permitted the jury to be
selected, impaneled, and sworn to try the cause without
requesting the court to have them sworn on their voir
dire touching their qualifications as jurors, he could not
do so thereafter, and for the first time, on his motion for
a new trial. The over31ght on the part of the trial judge
in not having the veniremen sworn on their voir dire was .
an irregularity which could be, and was, waived by the
appellant.

3. The eleventh ground of appellant’s motion for a-
new trial is as follows: ‘‘Because the verdict of the jury
was reached by lot and by chance, and was not the ver-
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dict of the jury, because the jury was divided, eight. for
manslaughter and four for murder in the second de-
gree, and those who were in favor of manslaughter made
the proposition to those who were in favor of murder in
the second degree that if they would come down to man-
slaughter they could fix the number of years in the
- penitentiary, and that this proposition was accepted by
all the jurors, and the ‘offense was fixed at manslaugh- -
ter, and the four who were in favor of murder in the
second degree fixed the penalty at seven years in the
penitentiary.’”” The appellant offered the affidavits of
four of the trial jury to establish the above ground of
his motion for a new trial. But the allegations, if estab-
lished, do not prove that the verdict was arrived at by
lot, and therefore the testimony of these jurors was not
competent to prove the facts set up in the 11th ground
of the motion. Arnold v. State, 150 Ark. 27-32..

" 4. For the same reason the appellant would not be
permitted to prove by certain jurors that they were in-
fluenced in their verdict because J. J. Baker, one of
the jurors, said to the other jurors, while they were de-
liberating on their verdict, that his brother-m—law, Bill
‘Teele, who was a JUI‘OI' at a former trial of the case, told
him that the jury.in the former trial was hung six to
six; six in favor of murder in the first. degree, and six in
favor of acquittal.

The record presents no error pregudlmal to the ap-
pellant. The judgment is therefore affirmed.



