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FIRST NATIONAL BANK OF MINERAL SPRINGS V. MOTZ-RE. 

Opinion delivered June 25, 1923. 
1. TRIAL—DIRECTION OF vEamoT.—Where the testimony on the 

material facts is conflicting, it is error to direct a verdict for 
either party. 

2. PLEDGE—EFFECT OF SURRENDER BY PLEDGEE.—Where a bank 
pledged warehouse receipts, of which it was the legal holder, 
to another bank for payment of a loan to it, or delivered them 
to such bank to secure a loan to another by whom they were 
originally pledged to it, the bank could redeem its pledge; 
but where it surrendered possession of the receipts to the 
original pledgor, it lost the pledge and could not redeem same, 
retention of pledged chattels being essential to preservation 
of the pledge. 

Appeal from Howard Circuit Court; James S. Steel, 
Judge ; reversed.	• 

Lake ce Lake and J. G. Saila, for appellant. 
The evidence was in conflict upon the material facts 

of the case, and the court erred in directing a verdict. 
107 Ark. 158; 148 Ark. 66; 120 Ark. 208; 105 Ark. 130; 
98 Ark. 334; 105 Ark. 526. Thomason was the owner• 
of the cotton for which appellee had warehouse receipts 
to secure its advances and took said receipts and 
pledged them with appellant bank for money he paid 
to appellee. If the apPellee held the cotton as a pledge, 
it lost its right by surrendering the receipts to Thomason 
and allowing them to be pledged to appellant bank. 98 
Ark. 379; 31 Cyc. 817; 142 Ark. 132. The Bank Commis-
sioner made no offer or attempt -to redeem the pledge 
within 60 days. C. & M. Digest, 728. Appellee is 
estopped from claiming these warehouse receipts.
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W. P. Feazel and A. D. DuLaney, for appellee. 
The appellant was a creditor of both appellee and 

Thomason. Appellee was the principal debtor, primarily 
liable upon the acceptance, and Thomason, the drawer, 
was secondarily liable. Appellant held possession of the 
pledged chattel as security for the $5,000 debt only, and 
when it was paid its rights in the collateral ended. Appel-
lee surrendered this pledge only as collateral for the 
$5,006 debt, and, when it was paid, •had the right to 
return of the pledge. 32 Ark. 56; 65 Ark. 548 ; 74 N. Y. 
233; 142 Mass. 76 ; 136 N. Y. 152. There is no question of 
estoppel here. Appellee bank's failure to pay the accept-
ance constituted neither a waiver nor an estoppel. The 
draft shows on its face that 125 bales of cotton were put 
up as collateral. Bank of Mineral Springs became princi-
pal debtor on acceptance of draft. 7 Barb. N. Y. 752; C. & 
M. Digest, § 7828; R. C. L. 1144; 1 L. R. A. 648; 37 
U. S. 13 Peters, 136, 10 L. ed. 95. Appellant admits it 
refused to accept the tender in payment of the draft 
and surrender the collateral. It makes no difference 
that appellee did not offer to redeem collateral within 
60 days, - since the status was not changed before offer 
made. 

MeCuLLoca, C. J. This is an action at law, insti-
tuted by the State Bank Commissioner, as receiver of the 
defunct Bank of Mineral Springs, to recover from ap-
pellant sixty-nine bales of cotton held by the latter as 
a pledge for the security of a debt. 

It is alleged in the complaint that a portion of the 
debt for the payment of which the pledge was made has 
been paid, and tender was made of the balance of the 
debt in redemption of the pledge. The answer contains 
a denial of the allegations of the complaint with respect 
to the manner in which the pledge .was made and appel-
lee's right to redeem. There was a trial of the issues, 
and the court directed a verdict in favor of appellee ; 
judgment was rendered accordingly, and an appeal has 
been prosecuted.
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The cotton in controversy was of the crop of the 
year 1920. T. J. Thomason was engaged in the busi-
ness of buying and selling cotton at Mineral Springs, 
and conducted his banking business with the Bank of 
Mineral Springs. In the operation of his business it 
was his custom, as well as that of other cotton buyers, 
when he bought a bale of cotton on the street to place 
his tag on it, then the purchaser would deliver it to a 
public warehouse at that place and receive a warehouse 
receipt showing the weight of the bale, on which, when 
bronght back to Thomason, he would indicate the price 
• to be paid the purchaser, and place his 0. K. Thoma-
son had an , arrangement with the Bank of Mineral 
Springs to pay for his purchases, and the seller would 
then take the warehouse receipt, with Thomason's 0. K. 
thereon, to the bank, which would serve as a draft, or 
voucher. The bank would pay the amount of the price 
of the bale of cotton and retain the warehouse receipt. 

The evidence is sufficient to show that the bank, 
under its arrangement with Thomason, held the ware-
house receipt as a pledge for the amount of money paid 
to the seller, but the proof shows that Thomason was 
permitted to control the sale of the cotton, and when 
he negotiated the sale of a given number of bales he 
would take the warehouse receipts out of the bank and 
ship the cotton out •by carrier, and deliver :to the bank 
a draft on the purchaser with bill of lading attached. 

In the early part of the year 1921, while Thomason 
was indebted to the Bank of Mineral Springs; the cash-
ier requested Thomason to sell a lot of the cotton and 
use the money in reducing Thomason's indebtedness to 
the bank. On the 23rd of February, 1921, an arrange-
ment was made with appellant, First National Bank 
of Mineral Springs, to loan _the sum of $5,000 and re-
ceive as pledge 125 bales of the Thomason cotton, as 
evidenced by the warehouse receipts then in the hands 
of the Bank of Mineral Springs. This arrangement was 
consented to all around, and was carried out by the de-
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livery to appellant of warehouse receipts representing 
125 bales of cotton, and appellant's cashier issued two 
drafts, aggregating the sum of $5,000, each payable to 
Thomason, and Thomason indorsed these drafts over 
to the Bank of Mineral Springs, which were applied on 
Thomason's indebtedness. As evidence of the loan, 
Thomason drew his draft on the Bank of Mineral Springs 
in favor of appellant, payable thirty days after date, 
and this draft was accepted by indorsement made there-
on by Kent, cashier of the Bank of Mineral Springs. 
After maturity of this draft it was renewed for ten 
days by another draft, indorsed as the first one, and 
the last draft was not paid at maturity. Demand was 
made upon the Bank of Mineral Springs, but, according 
to the testimony, it declined to pay, and insisted that 
the cotton be sold to pay the draft. 

Thomason sold a portion of the cotton, by consent 
of appellant, and the purchase price was applied on the 
debt to appellant for which the cotton was pledged, re-
ducing the debt to the sum of $1,795. After the sale 
was made it left sixty-nine bales of cotton still in the 
hands of appellant, and this is the cotton now in con-
troversy. The affairs of the Bank of Mineral Springs 
were shortly thereafter taken over by the Bank Com-
missioner as receiver, and subsequently the Bank Com-
missioner, acting through his special deputy in charge 
of the affair's of the Bank of Mineral Springs, tendered 
to appellant the sum of $1,795 and demanded possession 
of the • cotton. On refusal to deliver, this action was•
instituted to recover the cotton. 

Thomason was indebted to appellant in a large sum 
of money in addition to the amount for the payment of 
which the cotton was originally pledged, and appellant 
held the cotton as security for this additional amount, 
and refused to surrender it to the Bank Commissioner 
on demand. 

The facts thus recited are undisputed, but there is 
a sharp conflict in the evidence as to the manner in
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which the cotton was pledged to appellant. The con-
tention of appellee was, and is, that the warehouse re-
ceipts, as evidence of the title to the property, were in 
the hands of . the Bank of Mineral Springs as a pledge, 
and that the bank borrowed money from appellant and 
pledged the cotton to appellant as security for that par-
ticular debt, the draft evidencing the loan being drawn 
by appellant in favor of Thomason, and Thomason draw-
ing a draft on the Bank of Mineral Springs for the 
amount of the loan being a matter of form. In other 
words, the contention of appellee is that the money was 
loaned by appellant to the Bank of Mineral Springs, 
and that that bank pledged the cotton for the security 
of this debt, and is entitled to redeem the cotton by the 
payment of the balance of the debt. Mr. Kent, cashier 
of the bank, testified in support of this contention of 
the bank, and stated that he negotiated the loan from 
appellant bank, carried the warehouse recei pts for the 
cotton over to appellant bank, and delivered the same 
to the cashier. There is other testimony in the record 
tending to support him in that contention. On the other 
hand, there is abundant testimony that the loan made 
by appellant was to Thomason direct, that Thomason 
negotiated the loan. obtained the warehouse receipts 
from the Bank of Mineral Springs, and delivered them 
to appellant as security for the loan. The cashier of 
appellant bank, the president and some of the directors 
and employees who participated in the transaction, all 
testified that Thomason came to the bank and arranged 
for the loan, and -when the directors a greed to make the 
loan and so indicqtp,d to him. he ohtipir the warehouse 
receipts and brought them over and delivered them to 
the cashier of appellant bank, received the two checks 
for the amount of Hi p loan, and indorsed them over to 
the Bank Of Mineral S prin gs to be credited on his debt. 
Thomason himself testified that the loan was made 
to bim. and that he took the warehouse recei pts to an-
pellant bank and delivered them as security for the loan.
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Thomason also testified that he was not indebted to the 
Bank of Mineral Springs in. any sum at the time this 
suit was commenced. He testified that, On a proper 
accounting between him and the Bank of Mineral Springs, 
it would be shown that he was not indebted to the bank 
in any sum. 

There being a conflict in the testimony upon the 
material facts in the case, it was error for the court 
to direct a verdict in favor of either party. 

If the Bank of Mineral Springs was the legal holder 
of the warehouse receipts evidencing the ownership of 
the cotton, and did not surrender the receipts to Thoma-
son, but obtained the loan from appellant and pledged 
the warehouse receipts for the payment of the debt; or, 
even if the Bank of Mineral Springs itself delivered the 
warehouse receipts to appellant bank as a pledge for 
Thomason's debt, then the Bank of Mineral Springs, 
or its successor, the State Bank Commissioner, had the 
right to redeem the pledge. On the 'other hand, if the 
Bank of Mineral Springs, even though it held the ware-
house receipts as a pledge for Thomason's debt, sur-
rendered possession of the receipts to Thomason for 
any purpose, it lost the pledge, and has no right to re-
deem, for retention of possession of pledged chattels is 
essential to the preservation of the pledge. Lee Wil-
son & Co. v. Crittenden County B. & T. Co., 98 Ark. 379. 

Counsel for appellee cite decisions of this court 
holding that the acceptance of a draft or indorsement 
of a note as collateral security makes the party primari-
ly liable for the debt, and that the holder of the collat-
eral, or pledge, is a trustee, and must account for the 
property. Key v. Fielding, 32 Ark. 56; City Electric 
Street Ry. Co. v. First National Bavk, 65 Ark, 543. The 
principles announced in those cases have no controlling 
effect in the present case, unless the pledge to appellant 
was in fact made by the Bank of Mineral Springs. It 
is true that the Bank of Mineral Springs made itself 
primarily liable to appellant by the acceptance of the



ARK.]
	 69 

draft, but this did not confer upon the Bank of Mineral 
Springs the right to redeem the property from the 
pledgee. The right of subrogation is not involved, for 
appellee has not paid the whole of the debt. It merely 
claims the right now to pay the balance on the debt and 
redeem from the pledge, thus depriving appellant of 
the right to hold the security for other debts. The Bank 
of Mineral Springs waived this right by parting with 
possession of its pledge, according to substantial testi-
mony adduced by appellant, and the rights and equities 
of the subsequent pledgee are superior. 

For the error committed in giving a peremptory in-
struction, the judgment is reversed and the cause re-
manded for a new trial.


