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STARR V. CITY NATIONAL BANK. 

Opinion delivered June II, 1923. 
1. HOMESTEAD—USE OF PART FOR BUSINESS PURPOSES.—The fact 

that a debtor used part of a lot adjoining his dwelling for a 
poultry house in connection with his business did not deprive 
him of the right to claim the lot as part of his homestead. 

2. HOMESTEAD—LOANS AS. PURCHASE MONEY.—While money loaned 
for the specific purpose of buying a home is "purchase money," 
for which the lender may claim a lien within the exception in 
art. 9, § 3, of the Constitution, the rule is otherwise in the case 
of a general loan. 

3. HOMESTEAD—PURCHASE NOT FRAUDULENT.—It is not a fraud upon 
creditors for an insolvent debtor who is a resident of this State 
and the head of a family to purchase a home, within the con-
stitutional area and value, out of his assets upon which there 
is no existing lien. 

4. HOMESTEAD—CONVEYANCE NOT FRAtmuLENT.—Creditors cannot at-
tack as fraudulent the' conveyance of a homestead as made with-
out consideration and in bad faith as to them. 

5. HomEsrEAD—sELECTION.—Where an insolvent debtor conveyed 
urban lots on which his dwelling stood to his wife without con-
sideration, and the lots exceeded in area one quarter of an acre, 
he will be allowed to select as exempt one quarter of an acre, 
and the remaining area will be subjected to the claims of his 
creditors. '
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Appeal from Sebastian Chancery Court, Fort Smith 
District; J. V. BonyMind, Chancellor ; reversed in part. 

lull ce Fitzhugh, for appellant. 
The court erred in subjecting so much of •he prop-

erty as constituted the homestead of appellants to the 
payment of the debts. The bank cannot have a claim 
against Starr for money loaned him and at the same time 
claim a resulting trust in the property that he bought 
with the money. 107 Ark. 535; 56 Ark. 586; 103 Ark. 
145; 114 Ark. 128 ; 102 Ark. 451 ; 42 Ark. 503. There 
could be no trust, nor specific lien, or any kind of lien 
upon the homestead under these facts. See also 123 Ark. 
360; 27 Ark. 77; 30 Ark. 230; 40 Ark. 62; 102 Ark. 309; 
96 Ark. 281 ; 79 Ark. 164. To" establish a constructive 
trust the evidence must be clear and convincing. 118 
Ark. 146. The two lots were used together, occupied as a 
homestead, and belonged to Mrs. Starr, and appellee bad 
no claim against tbem. 

James B. McDonough, Cravens te Cravens .and Jo-
seph R. Brown, for appellees. 

A portion of the bank's money went into the prop-
erty, lots 7 and 8, which are situated in the city of Fort 
Smith', and constitute a larger ar6a. by 10`x 140 feet than. 
is allowed for a homestead. By taking the money he 
procured from the bank under false representations and 
putting it in this property, appellant Starr was fraudu-
lently avoiding - the payment of. debts. 33 Ark. 762 ; 65 
Ark. 373. During insolvency money was taken from 
Starr's assets and put in property claimed in his wife's 
name, which creates a resulting trust, and the • property 
is subject to a lien of a judgment against the debtor. 55 
Ark. 116. It is difficult to see how authurities cited by 
appellants are in point. A constructive trust arises on 
account of some fraud committed, and whenever the cir-
cumstances under which the property was acquired make 
it inequitable that it should be retained by him who . holds 
the legal title. 26 Ark. 24; 39 Cyc. 169. Such trusts are 
called trusts ex maleficio, and are not within the .statute
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of frauds. 51 Ark. 351 ; 84 Ark. 189; 73 Ark. 310; 41 
Ark: 261. Under . the law and findings of the court, the 
lots were subject to the payment -of the bank's debt. 
Evidence also shows lot 8 not part of homestead. 

HUMPHREYS, J. This suit was instituted by appellee 
against appellants in the 3hancery court of Sebastian 
County to subject lots 7 and 8, block 560, Reserve Addi-
tion to the city of Fort Smith, to the payment of indebt-
ednesses owing by F. C. Starr, an undischarged volun-
tary bankrupt, to appellee and other creditors. The bill 
is threefold in purpose, and first sought to subject both 
lots to the payment of said indebtedness, upon the 
ground that a large part of the money loaned by appel-
lee to F. C..Starr .to finance his business was fraudulent-
ly diverted to the payment of the purchase money of the 

.lots and the cost of the improvement placed thereon; 
and, failing in the first purpoSe, next sought to set aside 
certain conveyances made by F. C. Starr to Edith Starr 
to the undivided one-lialf interest in the lots, and sub-
ject his interest therein to the payment of said indebted-
ness, on the ground that they were voluntary and made 
in fraud of the rights of creditors; failing in the second 

-purpose, to .set aside said conveyances as to. the excess 
over one-quarter of an acre contained in said lots, and 
to subject such excess to the payment of said indebted-
ness, on the gronnd that the lots were within the city 
and exceeded in value the sum of $2,500. - 

The material allegations of the bill were denied, and. 
as a fnrther defense, appellants pleaded , that each of 
them, at the time of the purchase of the lots and at all 
times thereafter, • were citizens and residents of the 
State of Arkansas; that F. C. Starr was a married man 
and the head of a. family; that both resided upon said 
property, as and for their homestead, after same was 
purchased, long prior . to the adjudication of F. C. Starr 
in bankrnptcy, and prior to the time -the indebtednesses-
were incurred.
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The cause was submitted to the court upon the is-
sues joined and the testimony adduced by the respec-
tive parties, which resulted in a decree setting aside the 
two deeds executed by F. C. Starr fo Edith N. Starr, his 
wife, conveying his' interest in said lots to her, and sub-
jecting said lots to the payment of said indebtednesses 
subject to a mortgage lien in favor of the Arkansas 
Building & Loan Association on lot 7, and a lien of 
$283.33 in favor of Mrs. W. S. Cochran on lot 8, from 
which is this appeal. 

Appellant's first insistence for reversal is that the 
court erred in subjecting so much of the 'property as 
constituted the homestead of appellants to the payment 
of said indebtedness. The record reflects by stipulation 
that, on December 3, 1917, Dennis Potts conveyed to ap-
pellants, as tenants by entirety, said lot 7 for a consid-' 
eration of $850, the deed .of conveyance being immediate-
ly placed of record; that on June 1, 1920, F. C. Starr 
conveyed to his wife, Edith N. Starr, a one-half inter-
est in the lot for the recited consideration of $1, which 
deed was .also recorded immediately thereafter; that On 

February 1.3, 1920, Adams & Boyle Realty Company con-
veyed to F. C. Starr and wife, as tenants by the entire-
ty, said lot .8, for the consideration of $850, retaining a • 
lien on same in deed for all of the purchase price ex-
cept $283; that on May 10, 1921, F. C. Starr conveyed to 
his wife, Edith N. Starr, a one-half •interest in said . lot 
for a recited consideration of $1, which deed of convey-
ance was also placed of record ; that at the time lot 7 
was purchased from Dennis Potts, F. C. Starr and wife 
executed to the Arkansas Building & Loan Association 
of Little Rock, Ark., their mortgage thereon for $700, 
and that said mortgage was immediately recorded. 

The record also reflects that on December 22, 1919, 
F. C. Starr borrowed from appellee bank $500, and on 
the 21st dav of February, 1921, $3000, -On promissory 
notes, which were renewed from - time to time and were 
existing indebtednesses at. the time Starr- failed in busi.-
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ness ; that, immediately after the purchase of lot 7, ap-
pellants took actual possession of and occupied same 
thereafter, as their homstead; that lot 8 was purchased 
as an additiouto their homestead and occupied and used 
by thein in connection with lot 7; that a poultry house 
was built on,the back part of lot 8, which Starr used in 
connection with his business. The fact that the poultry 
house was built on lot 8 and used by Starr in connection 
with his business is urged by appellees as proof con-
clusive that lot 8 was not intended or impressed as part 
of the homestead. 

One does not lose his homestead for using part 
,of it for business purposes. Berry v. Meir, 70 Ark. 
129. The records fails to show that the money 
borrowed from appellee by Starr , was loaned to him for 
the speCific purpose or purchasing the lands in question. 
The relationship of debtor and creditor, and , not , that of 
vendor and vendee, was created by the loans. This . court 
is committed to the doctrine that borrowed money for 
the specific purpose of buying a home and so used is 
"purchase money" within exception to article 9, section 
3, of our Constitution, for wbia a lien may be declared 
on the property, purchased (Acruman v. Barnes, 66 Ark. 
442); but is not "purchase money," within the meaning 
of said section, for which a purchase money lien may 
be declared on the property purchased, if a general-loan. 
Phillips v. Colvin, 114 Ark. 14. It is not and cannot be a 
fraud upon creditors for an insolvent debtor, who is a 
resident of this. State and a head of a family, to pur-
chase a. home, within the Constitutional . area and Value, 
out of his assets, upon which there . is no existing lien. 
This cOurt ruled in the .case for Ferguson v. Little Rock 
Trust Company, 99 Ark. 45 (quoting syllabus 2): "An 

- insolVent debtor may exchange lotS whiCh are subject tb 
the' claims of hiS creditors, but upon whiCh they- have no 
liens,.for a- hemestead * iVhich is not subject to their 
claims." And in the case of Mcllroy Banking Co. .v. 
Dickson, 66 Ark. 327, ruled (quoting syllabus 4) :
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ey borrowed of a bank by its cashier by means of an 
overdraft in the usual course of business, and used by 
him to • build a house, cannot be followed into the build-
ing as an express trust fund, so as to subject the build-
ing to execution, under Constitution 1.874, art. 9, sec. 3, 
providing that the homestead shall be subject to execu-
tion against "trustees of an express trust for moneys 
due from them in their fiduciary capacity." And in the 
case of Pullen V. Simpson, 74 Ark. 592, in which it ap-
pears that a • debtor was residing with his wife upon her 
homestead, ruled (quoting syllabus) : "An insolvent 
debtor may use his means, upon which his creditors have 
no lien, in improving his wife's homestead, if such home-
stead is within the maximum area and value permitted by 
the Constitution." Under the rule announced in the 
three cases last cited, the homestead of appellants, to 
the extent of one-quarter of an acre, is exempt from 
the indebtednesses owed by F. C. Starr to appellee bank 
and his other creditors in bankruptcy. 

Appellants' next insistence for reversal is that the 
court erred in canceling the two deeds from F. C. Starr 
to his wife conveying his interest in their homestead to 
lier. We think it practically midisputed, and quite clear, 
after a careful reading of the testimony, that appellants 
acquired, occupied, and used the lots as their homestead. 
According to the undisputed evidence the lots are urban 
property, exceeding in value $2,500 and in area one7 
quarter of an acre; that the conveyances sought to be 
canceled were voluntary. Under these facts .the credit-
ors had no interest in or right to that part of said 
property constituting the homestead of Appellants. 
There . are no creditors, as far as a homestead is con-
cerned, save those entitled to liens thereon under the 
Constitution. For this reason creditors cannot attack, 
as fraudulent, the conveyance of a homestead made with- 

• out consideration and in bad faith as to them. Fluke v. 
Shurum, 118 Ark. 229. and cases cited thetein. The 
chancery court erred therefore in setting aside the deeds
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in question in so far as they conveyed appellants' home-
stead and in subjecAing . that part of the property con-
stituting the homestead of appellants to the payment of 
the creditors in bankruptcy. 

Appellants' last insistence for reversal is that the 
court erred in setting aside the two deeds from F. C. 
Starr to his wife and subjecting the excess over one-
quarter of an acre contained in lots 7 and 8 to the pay-
ment of said debts. We cannot agree with learned coun-
sel for appellants in this contention. It is true that F. C. 
Starr and Edith N. Starr testified that both lots were 
purchased with her individual money, and that none of 
his money was used in the purchase or improvement of 
them. We are convinced that this was the case in the 
purchase of lot 7, but are exceedingly doubtful whether 
lot 8 was purchased with her money. Mrs. Starr had an 
individual checking account in the First National Bank 
from the time they came to Fort Smith, some , eight or 
nine years before she testified. It was her practice to 
pay her debts with checks on that bank. She made the 
two initial payments on lot 7 and a number of the pay-
ments to the Building & Loan Association . with checks, as 
was her Custom. Not so when she came to buy lot 8. 
According to the evidence of herself and husband, she 
called in her neighbor, Mrs. W. S. Cochran, to count. her 
money (or "boodle," as she denominated it), and, not 
having enough to make the first payment, borrowed the 
deficiency from her friend, Mrs. W. S. Cochran. She was 
unable to say whether she had $200 or $250, and-could 
not tell how much she borrowed from Mrs. Cochran. 
She testified that she gave Mr. Starr the money to go 
down and buy the lot for her..When pressed, she was un-
able to make a satisfactory explanation as .to wh..-T he 
bad the deed made to the two of them instead of to her. 
She could not satisfactorily explain why he deeded his 
interest in lot 8 to her on May 10, 1921, only a few 
months before he failed, and in attempting to do so 
made several contradictory statements. Her . attempted
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explanation_ that he deeded the lot to her because it was 
paid for with her money was not plausible. He .was not 
moved by an impulse of that kind at the time he bought 
the lot, else, when he paid her individual money for it, 
he . would have taken the deed in her name. At the time 
he conveyed lot .8 to his wife his business was not pros-
pering, and, if . not then insolvent, he was on the.eve of 
bankruptcy. He conveyed lot 8 to her without consider-
ation when indebted to the hank in the sum of $3,500. 
We are -convinced that he made this 2,onveyance with the 
purpose and intent of placing his property beyond the 
reach of his creditors. The chancellor found that said 
lot purchased by St . was purchased with his own 
money, and, after a careful reading and consideration 
of the testimony, we are unable to say the finding was 
against a clear preponderance of evidence. 
• The decree is therefore affirmed as to the excess 
over one-quarter of an. acre, but reversed and remanded 
as to that portion of the lots claimed as a homestead, 
with directions to allow appellant to select one-quarter 
of an acre as exempt from the claims of appellees.


