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St. Louis-Sax Francisco Rammway Co. v. FLETCHER.
Opinion delivered May 14, 1923.

ANIMALS—INJURIES BY POISON.—Where a railroad company sprayed
its right-of way with a poisonous mixture, knowing that cattle
were accustomed to graze there, and without notifying their
owner, and the cattle were killed by the poison, the company is
liable. '

Appeal from Mississippi Cirenit Court; W. W. Ban-
dy, Judge; affirmed. ' '

W. F. Evans, W. J. Orr and E. L. Westbrook, for
appellant.

The testimony shows that appellee’s cattle were run-

ning at large in violation of law (Sp. act 154, Acts 1919)

‘at the time they ate the poisoned grass on appellant’s’

right-of-way—were trespassing on its grounds—and the

court erred in holding appellant liabie for their death.

The right-of-way was fenced, except for a short distance

at the station to permit the public to get to station

grounds, and the poison spray was lawfully used to kill

the grass on the right-of-way. 57 Ark. 16; 142 Ark. 601;

247 U. S. 100, 62 L. ed. 1003.
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Gravette & Rayner, for appellee. »

Appellant knew cattle were accustomed to graze in
its right-of-way. Its agents operating the tank-car with
the poison spray saw them grazing, saw them fall back
as the spraying tank passed and then return to their
grazing. Appellee’s cow was among them, and died
from eating the poisoned grass, and appellant is liable
for the resulting damages. 142 Ark. 601, also cited by
appellant; 70 Ark. 331.

Humerreys, J. The question for determination on
this appeal is whether appellant is liable to appellee for
the value of appellee’s cow that died from eating grass
on appellant’s’ right-of-way, which had been sprayed
with a poisonous chemical mixture for the purpose of
killing it. At the conclusion of the testimony appellant
asked for a peremptory instruction, and no other, upon .
the theory that the cow was trespassing upon the right-
of-way, and that appellant owed appellee no duty with
reference to his cow, even though she subsequently died
from eating grass upon which appellant had sprayed
poison, with full knowledge that said cow and other cat-
tle were aceustomed to graze upon its right-of-way. The
court refused to grant the request, but, on the contrary,
peremptorily instructed a verdict for appellee, who had
requested no instructions. This was, in effect, a submis-
sion of the issues of fact to the trial court by the parties
to the action. The verdict is therefore conclusive on
appeal to this court, if not contrary to law, and if sup-
ported by any substantial evidence.

The record reflects the following facts: At the time
the cow ate the grass and died, a special act was in force
in Mississippi County prohibiting owners of cattle from
allowing them to run out, in which provision was made
for impounding cattle running at large. Notwithstand-
ing the law had gone into effect, appellee and his neigh-
bors, residing near Archilion, agreed to allow their cat-
tle to run at large until the law was enforced. Their
crultivated fields were fenced. Appellant’s right-of-way
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was also fenced, save a short distance on the west side
for entry by the public to the depot and station
grounds.

The grass on the right-of-way was good, and cattle
in the neighborhood frequently entered the opening, and
were in the habit of grazing there, without objection on
the part of appellant. On the 14th day of July, 1921,
appellant sprayed the right-of-way six or eight feet on
each side of the track, from a tank on a slowly moving
train, with a chemical mixture, for the purpose of killing
the growing weeds and grass on each side of its track.
The spraying was done under the supervision of the
roadmaster. Not only was it the habit of the cattle to
graze on the right-of-way, but during the spraying
‘process five or six of them, then grazing there, fell back
out of the way of the spraymg tank and returned after
the train passed. No warning was given the owners of
the cattle of the intention to spray ‘the right-of-way,
and no effort was made by appellant to prevent the cat-
tle from grazing upon the poison grass. Appellee’s cow
and others in the neighborhood grazed upon the vegeta-
tion on the day it was sprayed with the liquid substance,
and died with fits, and a greenish foaming from the
mouth and nostrils. The poisonous spray “wilted and
killed everything it touched in the way of vegetation, ex-
cept sycamore leaves. Little chickens died when they
came in contact with it. It was injurious to the skin
of human beings. ’

The facts detailed above are sufficient to support the
finding that the chemical mixture sprayed by appellant
upon the grass growing upon its right-of-way was a poi-
sonous substance, deadly not only to vegetation but to
animals eating the vegetation; also that appellant’s op-
_ eratives knew that cattle were in the habit of grazing on
the right-of-way, and were then grazing, where they
sprayed the poison. Appellant’s contention is that its
only duty to trespassing cattle was not to invite them
upon the right-of-way by placing dangerous, attractive
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substances thereon; and that it was not liable in dam-
ages for spraying poison on vegetation grown on its pri-
vate property, upon which trespassing animals were then
grazing or were accustomed to graze. We are unable
to indulge the nice distinction that the property owner
may poison-uninvited cattle when trespassing on his pri-
vate premises, with impunity, and may.not poison tres-
passing cattle, without incurring liability, which were at-
tracted thereon by a poisonous mixture. Certainly the
special stock law did not warrant snch a proceeding. Tt
provided for impounding trespassing animals, not kill-
ing them.. The result is certainly the same, where one
places poison upon an attractive bait and thereby in--
duces domestic animals to come upon its premises and
eat thereof until they die, or whether, finding trespass-
ing animals upon his premises, he covers the grass upon
which they are grazing with poison, thereby killing them.
In either event, according to our view, he unlawfully
killed the cattle. The invitation doctrine, or the doctrine
of the turntable cases, in our opinion, has no applica-
tion to the facts in the instant case, for the very good
reason that the poison within itself was not an invita-
tion. But appellant had knowledge that this and other
cows were accustomed to grazing, and were then graz.
ing, where it sprayed the poison. The mere fact that
cattle were trespassing upon the right-of-way did not
license appellant to poison them. Certainly appellant
owed appellee the negative duty of not knowingly kill-
ing his cow. The rule announced by this court in the
case of Brinkley Car Company . Cooper, 70 Ark. 331
(335), on the second appeal, scems to us peculiarly ap-
plicable to the facts in this case. Mr. Justice Rippick,
in rendering the opinion in that case, used the following
language: ‘“We hold that if the company owning the
premises had notice that children had frequented the
place of this pool, or, from the nature of the surround-
ings, were likely to do so, and if it carelessly left a pool
of hot water there, concealed in such way that one would
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reasonably expect it to occasion injury to children, the
company would be liable for damages to the boy, who,
by reason of its concealed nature, walked into the pool
of hot water and was burned. The owner of land
has a right to wuse it for any lawful purpose,
and this company had a right to operate its manu-
facturing plant and empty the  hot water from
its boilers on its premises when it hecame necessary to
do so, and, before it can be made liable for an uninten-
tional injury caused to a boy of six years of age by such
hot water, two things are necessary; first, it must be
shown that the company had notice that the boy or other
children were likely to come upon its premises; and sec-
ond, by reason of the concealed nature of the pool of
water, or the want of notice on the part of the children
of the condition of the water, injury to them ought to
have been foreseen on the part of the company as a
consequence of leaving the pool of water in that condi-
tion.”” In the instant case the company had notice that
the cattle frequented the place where it was spraying
the poison, and that the cattle were -grazing there at the
time, and shounld have foreseen that the cattle would be
killed, as a consequence of spraying the grass which
they were eating, or would eat, with a poisonous mixture.

No error appearing, the judgment is affirmed.

McCunrocH, C. J., (dissenting). The decision of the
majority is, T think, an unwarranted extension of what
is usually termed the doctrine of ‘‘the turntable cases.”’
Railway Co. v. Stout, 17 Wall. 657. This doctrine has
been heretofore applied with hesitation and caution by
this court and most other courts. and the conclusion now
announced by the majority is in conflict with those de-.
cisions. Abbott~y. Van Meter, 142 Ark. 601; United Zinc
& Chemical Co. v. Britt, 258 U. S. 268.

Liability of a landowner has, in such cases, been im-
nosed, not on account of dangerous defects or agencies
allowed to exist on the premises, but hecause of the fact
that trespassing children or animals are attracted by
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such defects or agencies to their injury. The rule of
liability is now generally referred to as the ‘‘attractive
nuisance doctrine,”’ and depends entively on the fact
that the danger is an attractive one to children or ani-
mals.  In all of the decisions on the subject there is a
clear recognition of the rule of iaw that the owner of
premises is not under any legal obligation to keep the
same safe for trespassers. The limit of the owner’s
obligation is not to lure children or animals to the prem-
ises or to bait a trap for them.

In the present instance appellant was using its right-
of-way in a lawful manner, and the poisonous spray was
used for a useful purpose. It had the right to use the
premises in that way, and was not bound to protect
against trespassing animals.

There is no evidence at all that the spray was at-
tractive to animals or that the vegetation was more
attractive after the spray fell on it. All that is shown
is that cattle went there to graze because grass was to
be found there. It is just a case where trespassing cat-
tle went where grass was to be found, and were killed.
So, under the application of the law made by the majority
in this case, wherever injury to trespassing cattle occurs
the owner of the premises is liable if it can be shown
that the animals went there to graze and the premises
were kept in an unsafe cond:tion. )



