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SNIDER V. DENNIS. 

Opinion delivered May 28, 1923. 
1: MORTGAGES—FORECLOSURE—NECESSARY PARTIES.—In a suit to 

foreclOse a deed of trust executed to secure an indebtedness of 
the grantor, the original trustee, as holder of the legal title, is a 
necessary party, but a substituted trustee need, not be made a 
party. 

2. MORTGAGES—LIMITATION. —Where a suit to foreclose a deed of 
trust is brought before the note which is secured is 'barred, and 
service is had upon the mortgagor, the fact that the trustee was 
not made a party until after the period of limitation had ex-
pired is immaterial. 

Appeal from Columbia Chancery Court; ,7. Y. 
Stevens, Chancellór ; affirmed. 

Wade Kitchens and Ii. M. Barney, of counsel, for 
appellants. 

Under the deed of trust the trustee was a necessary 
party t othe foreclosure suit, and the chancellor erred in 
not sustaining the demurrer to the complaint. Secs. 
1189, 1192, C. & M. Digest ; 75 Ark. 288; §§ 1.092, 8126, 
C. & M. Digest; § 537, Civil Code ; 3 Ark. 364; 32 Ark. 
297; 49 Ark. 100, 4 S. W. 282; 21 Wall. 36; 2 Jones on 
Mortgages, § 1397; 111 Ark. 362, 164 S. W. 746; 139 Ark. 
121, .213 S. W. 409. Court should have had trustee made 
a party. Sec. 1011, C. & •. Digest. The trustee was not 
made a party. Sec. 1011, C. & M. Digest. The trustee 
was not made a party till after note was barred by statute 
of limitations. Case should be reversed and dismissed. 

Henry Stevens, for appellees. 
The original trustee was made a party by amend-

ment to the complaint, and the complaint, not Showing
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the substituted trustee, was not demurrabie. Sec. 1189, 
C. & M. Digest. German National Bank v. Young, 123 
Ark. 504. Answer was filed Jan. 1, 1922, and the de-
murrer April 27, 1922, without withdrawing the answer, 
and it was properly overruled. 6 Am. Encyc. of Plead-
ing & Practice 424; Baxt. (Temi.) 217; 11 Heisk. (Tenn.) 
711. The complaint as amended showed Alsobrooks was 
trustee, and the demurrer admitted truth of allegation. 
Aclams v. Primmer, 102 Ark. 380 ; 104 Ark. 466 ; 106 
Ark. 157. The action was not barred by limitation. 90 
Ark. 40; 121 Ark. 518; 120 Ark. 37 and.99; 100 Ark. 55 ; 
122 Ark. 189, 235, 370 and 600. Suit was brought within 
5 years of date note became due. 140 S. W. 200; 59 
Ark. 441. No new case of . action was stated by the 
amendment, and Dennis, plaintiff, was the Owner of the 
note sued on. 

• SMITH, J. This suit was brought to foreclose a deed 
of trust,• and the appeal is from a decree ordering ifs 
foreclosure. 

The complaint alleged that on February 14, 1916, 
Calvin Snider executed a note due October 1, 1916, to 
the order of J. H. Askew, and, to secure its payment,.also 
executed on the same day a deed of trust conveying an 
eighty-acre tract of land to P. H. Alsobrooks as trustee. 
for Askew. Snider died intestate May 14, 1916, and his 
heirs are the defendants to this suit. A credit of $219:82 
of date February 15, 1919, was indorsed on the note by 
Askew, and on the same date Askew assigned the note 
and deed of trust to Charles Clark, who, in turn, assigned 
the note and deed of trust on February 14, 1920, to B. D. 
Dennis, appellee, the plaintiff in the foreclosure. 

Subsequent to the recording of said deed of trust, 
and prior to the assignment thereof to Clark, Askew, on 
February 14, 1919, under the power of substitution con-
tained in said deed of trust, by indorsement on the 
margin of the record thereof, appointed W. H. Russell 
as substituted trustee in lieu of ,Alsobrooks.
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Defendants demurred to the complaint on the ground 
that there was a defect of parties, in that the trustee was 
not a party thereto. The demurrer was overruled, and 
exceptions saVed. On January 23, 1922, plaintiff amend-
ed the complaint and made Alsobrooks a party plain-
tiff. On .April 28, 1922, defendants again demurred to 
the complaint on the ground that Russell, the substituted 
trustee, was a necessary party to the action. This de-
murrer was overruled, the court holding that the sub-
stituted trustee was not a necessary party. 

It is now insisted that the decree of the court be-
low should be reversed for the failure to sustain the de-
murrers. There was testimony challenging the credit 
indorsed on the note under date of February 15, 1919, 
it •eing the insistence of the defendants that no such 
payment was ever made, and that the note was barred 
by the statute of limitations. The court found the pay-
ment had been made, and allowed credit therefor ; but we 
do not review this testimony, as, in-our opinion, the debt 
was not barred,. whether that payment was ever made 
or not. 

It is true that the trustee waS not originally made a 
party, and, as he is a necessary party in a proceeding 
of this character, the original demurrer should have been 
sustained, but, before the rendition of the decree, that 
error was cured by making Alsobrooks a party. 

It is insisted that Alsobrooks was not made a party 
-until the bar of the statute had fallen, and, that the cause 
of action was therefore barred. It.is true that full five 
years expired after the maturity of the note before the 
trustee was made a party, but thiS did not bar the cauSe 
of action, for the reason that before the bar of the statute 
had fallen suit had been begun by the owner of the debt 
secured—the real party in interest; and before the ren-
dition of the decree the trustee to whom the title had been 
conveyed was made a party. The party who had the 
right to foreclose was the plaintiff; and he commenced the
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action before the statute of limitations had run, and the 
heirs of the mortgagor were the defendants.. 

It is unimportant that the substituted trustee was 
never made a party. :The substituted trustee was not a 
necessary party. By the act of substitution he had mere-
ly been clothed With the power which the deed of trust 
.authorized the beneficiary to confer. The title Was con-
veyed to Alsobrooks, as was also the power to sell. By 
the substitution which the deed of trust authorized the 
beneficiary to make, this power to sell was transferred 
from Alsobrooks to Russell, but the title remained in 
Alsobrooks, and he was made a party before the ren-

dition of the decree. 
We conclude therefore that the proper and neces-

sary parties to foreclose the deed of trust were before 
the court, and that decree is affirmed.


