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INTER-SOUTHERN LITE INSURANCE COMPANY V. COFFEE. 

Opinion delivered April 30, 1923. 

INSURANCE—QUESTIONS FOR TURY.—Evidence held to justify sub-
mission to the jury of the issue whether the delivery of a pol-, 
icy of insurance by an agent was through a mistake or inad-
vertence on the agent's part, and, if a mistake, whether or 
not it was caused by following the instructions of those .who 
had authority to, direct him in the premises. 

2. INSURANCE—LIABILITY _OF AGENT.—An agent of an insurance 
company is liable to the company if he or a messenger selected 
by hiin deliveis- a poli4 ih violation of his contract Of agency.' 

3. INSURAN'CE—LIABILITY cot. AcEls-rt.—An Thsurance agent would not •

 be liable to the insurance company for a-breach:of the contract
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of agency in delivering a policy to insured while not in good 
health, if such delivery was made under instructions of agents 
of the company authorized to direct him in regard thereto. 

Appeal from •ohnson Circuit Court; A. B..Priddy, 
Judge; 'affirmed. 

Patterson & Rayon and Hays, Ward & Hays, for 
appellant. 

The court erred in giving instruction numbered 4, 
telling the jury that the policy was delivered, instead of 
leaving the question for the jury to pass on. On the testi-
mony, -a , verdict for appellant should have been directed. 
The beneficiary in the policy . that was wrongfully 
delivered had collected the insurance. 149 Ark. 517. 

, No evidence upon which to base instruction No. 5. Ap-
pellee disregarded his instructions as agent, and is liable 
to his principal for loss .or damage resulting therefrom. 
2 C. J. 715; 104 Mass. 152, 6 Am. Ry. 207; 114 Ark. 18; 
90 Ark. 301. The judgment .should be reversed, and 
judgment .entered here for appellant. • 

Paul MeKeonon, for appellee. 
The instruction to the agent were ambiguous and 

capable of different constructions, and if the agent made 
an honest mistake in trying to carry them out he is not 
liable. 31 • Cyc. -1454, - 14554460. No error in instructions 
to .the jury, and its 'verdiet should not be disturbed. 

Patterson & Rayon, and Hays, Ward & Haus, in 
reply. 

The agent .disregarded clear and written instructions 
susceptible of but one construction, and the damage 
resulted. and he is liable therefor. 120 N. W. (N. Dak.), 
545, 22 L. R. (N. S.) 509; 100 N: W. 524. s 

WOOD, J. This action was instituted by the appellant 
against the appellee to recover the sum of $1,000, the 
amount of the policy of insurance which appellantalleged 
it had been compelled to pay to Mrs. Ransom. • The ap-
pellant *alleged .it issued its policy, and- mailed the same 
from its home•office-at Louisville, Kentucky, to-its agent,
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Coffee, at Clarksville; that with the policy was inclosed a 
receipt which reads as follows: "Policy No. 87363 for 
Isaac H. Ransom has been received by me while in 
sound health, is as represented, and is satisfactory. 

"Insured  •
1920 

"Date policy delivered 	  
"Also inclosed with the policy was the following di-

rection to the agents: 'Agents -must 'have this receipt 
dated and signed by policy owner and mailed immediate-
ly to home office'." 

Pasted to the policy was a green slip which provided: 
"This policy shall not take effect until it shall be per-
sonally received by the applicant and satisfactory set-
tlement of the first premium has actually been made, all 
within the lifetime and during good health of • the ap-
plicant. If the applicant is not in good . health at the 
time the policy is received, it should he held subject to 
the company's prder, and notice to that effect• im-
mediately sent to the company at its - home office in 
Louisville, Ky." 

The appellant alleged that Coffee, in violation of his 
contract 'as agent and -contrary to instructions as above 
set forth, tore from the policy the notice as above set 
fOrth, and failed and refused to present the receipt as 
set out above; that the agent knowingly and fraudulent-
ly failed to present the recei p t to Ransom, because such 
agent knew at the time that Ransom was suffering . from 
a fatal sickness; that 1wQuell negligence and fraudulent 
conduct on the part of Coffee he permitted a valid con-
tract of insurance to be consummated under whi2h the 
a ppellant was ,compelled to pay the sum above men-
tioned. for whioh it asked judgment. 

The appellee, in his answer,- admitted that he was 
appellant's agent under a contract which became ef-
fective on the 13th (lay of August. 1920. which contract 
was signed by the appellee and-Fred W. Bailey, State 

•
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agent of the appellant for Arkansas. He admitted that 
on the 13th day of July, 1920, Isaac H. Ransmn •made 
application to the appellant for a policy of insurance 
upon his life, and denied the other material allegations 
of the complaint. 

The testimony for the appellant tended to prove 
that the manager of its Southwestern Department, 
which embraced in its territory the States of Arkansas 
and Oklahoma and seventeen counties in Tennessee, was 
Fred W. Bailey, with office- at Memphis, Tennessee. He 
testified. that he was general manager o.f all local agent's 
in Arkansas, so far as producing business is concerned. 
He gets all the local agents and manages them. . He 
made the contract with appellant, subject to the ap-
proval of his company, which contract the company ap-
proved. This contract, among other things, provided: 
"The agent agrees that he will not deliver a policy of 
insurance where he has reason to believe that a change 
has occurred in the applicant's 'health or other condi-
tions have arisen 'that would affect the desirability of 
the risk, but that be will return the policy to the home 
office and await instructions." The appellant also had 
a contract with agents in the Arkansas territory, Baker 
and Kavanaugh, which contract was a. duplicate of that 
of the appellee. Each of these agents was furnished a. 
rate book which contained, among others, the following 

• instruction: "A. If 'any- unfavorable change has taken 
place in applicant's health, occupation, surroundings or 
family history since he •was examined, the agent must 
not accept premium and deliver policy, but must prompt-
ly return policy to home office," etc. 

The appellant issued two postcafd receipts with 
each policy, one of which was to be returned to the State 
agent at Memphis, and the other to the home office at 
Louisville. The form of the receipt is as above set forth. 
It was the duty of the local agent to have the receipt 
dated and signed by the policy owner and to -mail the 
same to the home office. The appellant •issued a. policy
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upon an application . of Ransom, which was taken by its 
agents, Coffee and Kavanaugh. Kavanaugh was 'di-
rected by the manager at Memphis to go to Clarksville 
and assist Coffee in securing applications. -Witness was 
asked why Kavanaugh would be working with some new 
man and in what particular he gave the new man in-
structions, and answered, "Nothing other - than he 
familiarized himself with our various policy forms and 
how the rates were figured and the settlements made—
how we filled out applications and what disposition Was 
made of them when they were filled out, and what dis-
position was made of the policy, and the way it was de-
livered when the policy was issued." He was asked. the 
following question: "Did Mr. Kavanaugh have any au-
thority to direct Mr. Coffee in regard to what his .con-
tract of agency was or meant'?" and answered, "No, he 
didn't have any authority. He just showed him the way 
that we - done it—the way we handled business." . The 
only object of Kavanaugh's work with Coffee was to .as-
sist Coffee in producing business. 

The policy insuring the life of Ransom for $1,000, 
his -wife being the beneficiary, was mailed from the of-
fice at Memphis. The application was secured on the 
13th day of July, 1920. • At that time Ransom was en-
gaged in the coal mining business, a hazardous occupa-
tion, and on that account the appellant did not issue the 
particular kind of policy called for in his application, 
but instead mailed to its agent, Coffee, a different kind 
of policy from that applied for, with directions to deliver 
the same to Ransom. Pasted in the policy when it was 
mailed out was the notice set . out above. The appellant 
never received the postcard receipt above mentioned 
which was to be signed by the insured and sent to its 
'manager. At the time the application was procured 
Ransom was in good health, but before -the policy was 
received by the appellee for • delivery Ransom was 
stricken' with typhoid fever. Coffee did not deliver the 
pblicy in person 'to Ransom and take a receipt therefor,
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but instead gave the policy to one Mardis, an employee 
of Ransom, and directed him to deliver the policy to -Mrs. 
Ransom. Coffee knew at the time that Ransom was sick. 

It waS shown . on behalf of the appellant that Coffee 
said he tore off the green slip pasted to the policy and 
had not had the receipt card signed, giving as his reason 
_that he was not going to permit , Mrs.. Ransom to forge 
Ransom's name on the card when Ransom was sick. It 
was also proved that at the end of a. lawsuit the appellant 
had to pay Mrs. Ransom the amount . of the policy, which. 
the appellant here seeks to collect from the appellee. 

Kavanaugh testified 'on behalf of the appellant that 
he lived in Memphis; that he had the smile contract with. 
the appellant that Coffee had. He worked with Coffee in 
Johnson County 'to produce .business for -both of them. 

, He Was not giving Coffee any instructions. Smnetimes 
he was sent out of the Memphis office, and other times 
went of his own accord.. Bailey, the manager, suggest-
ed that witness go over to •ohnSon County—that he 
could get business over there. Witness' . and Coffee's • 
names were signed . to the application. 

The appellee testified that he had a conversation 
with Bailey about the agency. He supposed Bailey ap-
proached him because of his connection with the Bank 
of Clarksville. He had verbal agreement with Bailey 
that he was to take the agency of the appellant in John-
son County with men whom Bailey would . send. Those 
men were usually- termed `.`high power" or "high pres-
sure" men whose- business it would be to solicit and sell 
insurance to people , to whom witness would introduce 
them. Appellee wa.s to introduce them to at least ten men 
per day and was to share -in the profits of the business 
they wrote. Kavanaugh came and spent about three 
weeks with the appellee: 'Baker came •nto the county 
and was working with another 'agent at Cabin Creek. 
Appellee-introduced Kavanaugh . to Ransom, and Kavan- - 
augh signed appellee's name to the application. Appel-
lee received the policy on the 25th of Augrist, 1920.
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Mardis, who was in the employ of Ransom, told appellee 
that he thought Ransom was sia, and that he was going 
by to see him. Appellee hardly knew what to do about it., 
since Mardis said that Ransom was sick. After con-
sulting with Baker, he asked Mardis if he would take the 
policy with him and turn it over to Mrs. Ransom. The 
policy received was not the .kind that Ransom had ap-
plied for, and the appellant had written Kavanaugh 
with reference to it, and Kavanaugh inclosed that letter 
to appellee with the following note. "Mr. Coffee: I 
would show this letter to Mr. Ransom, and if he does not 
accept this contract he is certainly foolish, for it is the 
very best any good company will do for him.. With per-
sonal regards to yourself and Mrs. Coffee, I remain, 0. 
C. K." Also in the letter waS the following: "I trust 
that you will make this clear to Mr. Ransom, and that 
you will be successful in delivering ,same, or, as per our 
talk, yon might get Mrs. Ransom to carry same herself 
for the boy in •2,Ase be will not carry it." That letter 
had been received by the appellee before he gave the 
policy to Mardis to give to Mrs. Ransom.. Appellee 
requested Mardis to hand. the policy to. Mr. or Mrs. 
Ransom, but to tell them not to sign this receipt for it, 
because appellee didn't consider it as a 'delivery, and 
the receipt was worded in such a way that they would 
have had to sign a falsehood, should they sign it, and 
appellee didn't want that to happen. The agents had a 
period of sixty days in which to make delivery of 
policies, and, at the end of that time had to make de-
livery or settlement and return the policies to the cem-
pany. Appellee further testified that he didn't recall 
that he had told any one that he had torn the green slip 
out of the policy. He didn't remeMber whether the 
green .slip was in there or not when he gave the pone* 
to Mardis. He turned the policy over to Mardis, not to 
be delivered to the Ransoms, hut merely to submit. to 
theni for approval orrejection, because it was a different 
policy than he had applied for, and Ransom had a right
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to exercise his judgment as to .whether he would take . a 
different policy from that applied for. Appellee didn't 
make any further•inquiries to find out the conditiOn of 
Ransom, nor did he say anything to Mardis about get-
ting the policy back. 

On cross-examination appellee further stated that 
fie teStified in the litigation between Mrs. Ransom and 
the appellant, and . that, if be testified.in that case that be 
tore the notice out, it was correct; that the notice was 
not a part of the policy at all. It was only a notice to 
the agent, awl witness thought it would not affect the 
policy if it was torn out. It was only a. notice to the 
appellee as to the disposition to be made of it. If wit-
ness removed it. ,he had a. right to do so, and put it in 
his pocket or on his file. Further along in his teStimony 
witnesS stated that the agents had a right to leave the 
policy with the applicant for insurance sixty days for ap-
proval or rejection; that it always had .been appellee's 
custom. 

The appellant in a number of instances sent a dif-
ferent policy than was applied for, and the policies were 
submitted to the applicants for their approval or rejec-
tion. The testimony of Mardis, Mrs. Ransom and witL 
ness Cobb, wlio were present when Mardis gave the 
policy to Mrs. Ransom, was to the effect that Mardis 
turned tbe policy over to Mrs. Ransom and told her that 
Coffee had sent it to her to look over; that it was sent 
for their approval or disapproval, and that the receipt 
was not to be signed beca.use Ransom was sick. 

At the conclusion of the testimony the appellant 
asked the court to direct the jury to return a. verdict in 
its favor, which prayer for instruction the court refused, 
and to which ruling the appellant excepted. 

Among other instructions, the court on its own mo-
tion gave the following: 

"4. The court instructs you, gentlemen of the-jury, 
that, under the terms of the contract here and under the
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'evidence, Mr. Coffee was the agent of -the - Inter-
'Southern Life'Insurance Company to deliver this policy. 
The court instructs you that this policy was delivered 
under the law." 

And also instruction No. 5, which, in effect, told the 
jury that the only question for them to consider was 
whether or not the policy was delivered intentionally or 
by mistake or inadvertence, and, if delivered by mistake 
or inadvertence, whether such mistake or inadvertence 
was caused by Coffee undertaking to carry out instruc-
tions delivered to him by any person who had any au-
thority to direct him in the premises. In this instruction 
the court told the jury that if Coffee delivered the policy 
by mistake, that is, if he didn't, intend , to deliver it while 
the man was siCk, lie would be responsible to the com-
pany for such mistake or inadvertence, unless, in making 
such mistake, he was carrying out instructions of some. 
agent of the company who had authority to direct his ac-
tions.

Among other prayers for instrUctions, the appellee 
asked the following: "If you find from the evidence that 
the defendant did not deliver the insurance policy to the 
deceased. Isaac flu.usem, but sent it to Mrs. Ransom to 
he examined and approved , by her before accepting it, 
then you are instructed that the plaintiff can not re-
cover, aud your verdict- should be for the defendant." 
The court refused this prayer. 

The jury returned a. verdict in favor of the appel-
lee against the aunelhInt., judgment was rendered in 
his' favor, from w.hicli is this appeal. 

The court erred in giving instruction No. 4 on its 
own motion, because, under the evidence, it was an issue 
for the jury to determine whether or not the policy was 
delivered to Ransom, and: the ,court should not have de-
clared that, under the law, the policy was delivered, and 

- should have given the prayer of appellee above mention-
ed. However, instruction No. 4 was in favor of the ap-
pellant, and it could not, and does not, complain because
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the court , gaVe it. Bilt appellant contends -that, after

the court gave•this instruction, it should have ftirther de-




clared as a matter of -law that, under the terms of the

contract of agency, which were written and unambig-




nous, there could be no recovery in favor of the appellee 

•against the apPellant for the reason that the 'contract of 


• agency forbade the appellee from delivering the policy 

.when he knew that the insured was not in good health at 

.:the .time the policy was delivered. This 'contention of

the appellant cannot be sustained. While the contract,of 

-agency, and the receipt to be signed by the insured when 

the 'policy was delivered, and what is called the green

slip - attached to the policy, all provided, in effect, that 

there was not to be delivery of the policy while the in-




sured Was in bad health, nevertheless, there was testi-




monY . in this record which warranted a finding that the 

:policy.was delivered by the 'appellee to Mrs. Ransom, not

.for the.-purpose of ' consummating a contract of insur-




•,ance. between appellant and Ransom, but only for the 

purpOse of permitting Ransom to look over the policy

to see whether same would be accepted by him. There 

was testimony on behalf of the appellee tending to prove 

.that, before 'he sent the policy to Mrs. Ransom, he re-




ceived the _letter from the Memphis office inclosing•the 

policy; that this policy was not the same as the one ail-. 

plied for by Ransom; that the letter contained direc-




tions to show the letter to , Ransom, stating. that if he

didn't accept the contract inclosed he was .certainly fool-




ish, for it_ was the very best any company would do for

.The letter contained the . statement: "I trust you


will.make this clear to Mr. Ransom, and that you will be 

successful in delivering same; or, as per our talk, you 

-might get Mrs. Ransom to carry same herself for the 

boy in case he will liot carry it." _ When this -letter came, 

the appellee states that he did not know what to do about 


-it, but, after talking with another agent. he concluded to

- . send .itto• Mrs. Ransom for her approval or rejection. 

Appellee testified that h.e instructed his messenger to
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hand the policy to Mr. or 'Mrs. Ransom, but to tell them 
not to sign the receipt because thq, appellee didn't con-
sider the same a delivery, and he didn't want them to 
sign the receipt, because if they did they would be telling 

falsehood, which he didn't want to happen. He testi-
fied that Ransom had said distinctly that he wouldn't 
accept that kind of a policy, and that his purposeln send-
ing the same to them was, not as a delivery, but merely 
to submit to them for approval or rejection, because it 
was a different policy than that Ransom applied for. 
He further stated that Ransom had a right to keep the 
policy sixty days to see whether he wanted it or not; 
that the agent had that right; that it had always been 
appellee's custom. He further testified that the appel-
lant in a number of instances had submitted policies to 
applicants in this way for their approval or .rejection. 

The above testiniony of the appellee, which was.not 
disputed, and other testimony set forth above which it 
is unnecessary to further reiterate, justified the. court in 
submitting the issue to the jury, as to whether or not 
the delivery of the policy by the appellee was through a 
mistake or inadvertence on the part of appellee, and, 
if a mistake, whether or not it was caused by undertak-
ing to carry out the instructions of those who had au-
thority to direct him in the premises. Under the contract 
Of agency between the appellant and the appellee the 
appellee was intrusted With the duty of delivering 
policies, and, if he made a mistake, intentional or imin-
tentional, in delivering the policy to Ransom, con-
trary to the contract of agency. resulting in damage to 
the appellant, he would be liable for such damage. 
Since Mardis was the messenger selected by the ap-
pellee, any mistake that Mardis may .have made in de-
]ivering the policy in violation of the contract of agency, 
appellee would be resnonsible for. Inter-Sauthern Life 
Ins. Co. v. Ransom, 149 Ark. 517-527. But the undisput-
ed testimony shows that Mardis carried out strictly the 
directions of the appellee. He delivered the policy to
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Mrs. Ransom with instructions that he did so for the 
purpose of enabling them to look it over to see whether 
or not they would approve it. As we have already 
stated, under the evidence in . this record the court erred 
in declaring as a matter of law that there had 'been a 
delivery of the policy. But, conceding that there was a 
delivery, such delivery would not make the appellee 
liable to appellant fOr a. breach of the contract of agency 
where the appellee delivered the policy under , instruc-
tions of agents of the appellant who had, authority to 
direct him in the premises. If the aPpellee delivered the 
policy under such circumstances, he was not liable to 
the appellant for so doing. Under the 'testimony this 
was an issue of fact for the jury. 

The instructions of the court are not happily drawn, 
but it cannot be said that they are prejudicial to appel-
lant. We are convinced that the court did not err under 
the evidence in refusing appellant's prayer for a per-
emptory instruction. The appellant did not ask any 
other prayers for instructions. The court did not err . 
in submitting to the jury the isue as to whether or not 
the appellee, under the testimOny, was liable to the ap-
pellant, and it . occurs to us that the charge of the court, 
considered as a whole, fairly submitted this issue to the 
jury. The judgment is therefore correct, and it is • at-
firmed. 

MCCULLOCH, C. J., (dissenting.) According tO the 
undisputed evidence, liability was imposed on appellant 
by the wrongful act of its agent, Coffee, in delivering the 
Ransom policy contrary to instructions. It is undisput-
ed that appellant sent the policy to Coffee -witb instruc-
tions not to deliver it unless Ransom was in good health; 
that Ransom was desperately ill with typhoid . fever when 
Coffee received the policy, of which the latter was 
aware, and that, notwithstanding this kneWledge, he 
turned the -policy over to Mardis, who was .Ransom's 
employer,.- .and .that Mardis left . it. :With -Ransom's wife, 
where it remained until Ransom's -death. -
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Coffee's agency required of him the exercise of sound 
judgment .and • discretion, and he had no right to dele-
gate that authority to Mardis, especially since - the lat-
ter waS Ransom's employer and waS interested in Ran-
som's Welfare. • By turning the policy over to Mardis 
and delegating to him authority to leave it with the 
Ransoms, lie not only made it possible for . liability to be 
wrongfully imposed on appellant, but he was also guilty 
of miscondu3t in leaving the policy in the hands of Ran-
som's wife, the beneficiary thereunder, until death oc-
curred and liability of appellant matured—a period of 
several weeks.	. 

A.ppellee undertakes to justify his conduct by say-• 
ing that the company had in other instances left policies 
with the assured merely for Mspection. This is no justi-• 
fication, for -appellee's instructions, were in writing, and 
were very plain, to the effect that the policy should not 
he delivered unless the . assured be in sound health. Even 
if appellant saw fit, in other instances, to deliver policies 
merely for inspection while the insured was in . good 
health; it certainly gave appellee no implied authority to. 
deliver a policy for inspe3tion to the wife of an assured 
who was ill with such a dangerdus disease as typhoid 
fever. 

On the face of these facts, appellee was guilty of 
negligence which made him responsible to his principal 
for the loss that was 'sustained.' 

The case presents a clear instance where the appel-. 
lant 'has been whipsawed. In the, trial of the former ac-
tion of the beneficiary, Mrs. Ransom, against appellant, 
it was proved that the policy was delivered, and now ap-
pellee atteMpts to prove that he did not intend to de-
liver the policy-so as to put it in force, but merely left 
it with,Mrs. Ransom for her to determine whether or not 
she would-accept'it, and left. it there until after her 
husband died.
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I think that, according to the undisputed testimony, 
appellee should bear the loss, for the reason that it was 
caused by his own misconduct. 

SMITH, J., concurs in the views here expressed.


