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Home Muruan Benerrr Association o. RowxNb.
Opinion delivered March 26, 1923.

1. INSURANCE—MUTUAL BENEFIT INSURANCE—LIABILITY.—The lia-
bility of a mutual benefit association is restricted to the amount
specified in the by-laws.

2. INSURANCE—MUTUAL BENEFIT INSURANCE—EVIDENCE.—In an ac-
tion on a benefit certificate issued by a mutual benefit associa-
tion, the by-laws of which were subsequently amended merely by
substituting a new name and changing the place of business, the
court, acting on the erroneous assumption that there were two
distinet corporations, improperly excluded testimony as to the
contents of a by-law of the association under its original name
restricting its liability.

Appeal from Sevier Circuit Court; James S. Steel,
Judge; modified. ‘

Longstreth & Bohlinger, for appellant.

Court erred in instructing a verdict for full amount
of policy, as no more could be recovered than the circle
assessment yielded under the terms of the contract and
by-laws of the association. 25 Cye. 742. Woods v.
Farmers’ Life Ass’n, 121 Towa 44; Woodmen of the
World v. Hall, 104 Ark.-538. '

Abe Collins, for appellee.

. Bill of exceptions not filed in time. Sec. 1321 C. & M.
Digest. London v. Hutchins, 80 Ark. 415. No error in
excluding testimony, and verdict properly directed. Sec.
6077, C. & M. Digest, has no application to this case.

' Longstreth & Bollinger, in reply.

Case controlled by Home Mutual Benefit Association
v. Rowland, 155 Ark. 450.

McCuirocH, C. J. Appellee instituted this action
against appellant, under the name of Home Mutual Ben-
efit Association, to rezover on a benefit certificate issued
to appellee’s husband, and payable to her on the latter’s
death. _

Appellant is a fraternal society, organized under the
laws of this State in the year 1914, with its principal of-
fice at Fayetteville, and it does business on the assess- -
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ment plan, the members being divided into groups, or
circles, according to age, and when a death occurs an as-
sessment is levied on the members of the circle to which
the deceased belonged, The by-laws provide that the
society ‘‘shall not be liable for the full face value of the
certificate unless full and prompt payment of all assess-
ments shall have been made by all the members of the
group to which the deceased member belonged, and in no
event shall said certificate have a greater value than the
amount paid in by the whole membership of said group
on the last assessment preceding the death of the insured,
after deducting the cost of collecting said assessment.’’

Appellant filed its answer in its true name, Home
Mutual Life Association, and raised no question as to
being sued in the wrong name. In some parts of the
record the appellant is referred to as the Home Mutual
Benefit Association, and in some places it is referred to
as the Home Mutual Life Association.

It appears from the proof that, since the organiza-
tion of appellant society and since the issuance of the
benefit certificate to appellee’s husband, the by-laws were
amended so as to change the name of appellant from
Home Mutual Benefit Association to Home Mutual Life
Association, and changing the domicile and principal of-
fice from Fayetteville to Little Rock.

Appellant, in its answer, pleaded as a defense an al-
leged misrepresentation by Rownd, the member, with
respect to his age, and also pleaded that, in accordance
with the by-laws, appellee could only recover the amount
of one assessment upon the members in the group of
which Mr. Rownd was a member.

In the trial of the case, after the evidence had been
adduced, the court peremptorily instructed the jury to re-
turn a verdict in favor of appellee for the amount stated
in the policy, without regard to the amount which was
raised by the collection of the last assessment prior to
the death of appellee’s husband. _

The evidence in the case is undisputed that the last
assessment preceding the death of W. W. Rownd raised
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the sum of $382.05, and, according to the by-laws, liabili-
ty was restricted to this amount. The case is ruled on
this subject by our decision in the recent case of Home
Mutual Benefit Association v. Rowland, 155 Ark. 450.

The trial court erroneously assumed that it had
been shown by the testimony that appellant, Home Mu-
tual Life Association, was a corporation distinet from
the Home Mutnal Benefit Association, and was the suc-
cessor of the latter under consolidation proceedings
whereby appellant, Home Mutual Life Association,. as-
sumed all liabilities of the other corporation. The fact
is, however, as shown indisputably by the record, that
there are not two distinct corporations involved, but that
there was a mere change in the by-laws of the Home Mu-
tual Benefit Association so as to substitute a new name
and to change the place of business. The court, acting
upon the erroneous assumption, refused to let. a witness
testify as to the contents of the by-laws of the Home Mu-
tual Benefit Association. The court ruled that the wit-
ness could not testify on the subject, and that the by-
laws could only be proved by the introduction of a prop-
erly certified copy. That ruling would undoubtedly have
been correct if there had been another corporation, but
appellant introduced the by-laws of the association, prop-
erly certified, and the witness should have been permitted. -
to state that there were no other by-laws except those,
and that the only change that had been made was with
_ respect to the change of the name and location. .

- The judgment will therefore be reversed, and judg-
ment will be entered here in favor of appellee for $382.05
as of the date of the judgment below. It is so ordered.



