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CHICAGO, ROCK ISLAND & PACIFIC RAILWAY COMPANY 
V. DAWSON. 

Opinion delivered March 12, 1923. 
1. CARRIERS—DELAY IN SHIPMENT OF LIVESTOCK—EVIDENCE.—Evi-

dence held sufficient to establish that a shipper made demand for 
diversion of a shipment of cattle, delayed by reason of a 
strike, to another route, and that, if the request had been 
granted, there would have been no further delay and no injury 
would have resulted. 

2. CARRIERS—DUTY TO FIND OPEN ROUTE FOR DELAYED SHIPMENT.—It 
is the duty of a carrier to use reasonable diligence to prevent in-
jury to delayed shipments by finding an open route, and it may 
not unreasonably delay doing so, though its contract exempts 
it from liability. 

3. CARRIERS—CONNECTING ROADS—LIABILITY OF INITIAL CARRIER.— 
Under the Carrnack Amendment (U. S. Comp. Stat. §§ 8604a-
8604aa) an initial carrier is liable for failure of the connect-
ing carrier to use reasonable diligence in forwarding a ship-
ment of livestock over another route if its own is not open. 

Appeal from Lonoke Circuit Court; George W. 
Clark, Judge; affirmed. 

Thos. S. Buzbee, II. T. Harrison and C. L. Johnson, 
for appellant. 

On the question of the recovery of damages on ac-
count of delay, appellant pleads in bar to the action 
section 7 of the live stock contract, viz: "That the first 
party shall be exempt from all liability for loss or dam-
this contract, caused by mobs, strikes or violence from 
any source." While the violent acts of a mob may not 
exonerate the carrier where the goods are destroyed,
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60 Ark. 381, still such acts may exonerate the carrier 
from liability for loss resulting from delay, even though 
the -mob is composed of employees of the company who 
have engaged in a strike, if the acts of the strikers are 
of such character as to prevent the operation of the 
road, and if . the company has exercised care and dili-
gence to move its trains. 13 S. W. 191; 7 N. E. 828; 
235 S. W. 913 ;. 4 R. C. L. 744, par. 212. 

J. B. Reed, Thos. C. Trimble and Thos. C. Trimble, 
Jr., for appellee. 

1. The burden was on the appellant to show that 
the loss arose from an act of God, or of the public enemy, 
or public authority, etc. 174 S. W. 1187; 177 S. W. 

401. There is no evidence in the record to show that it 
Was impossible for appellant to comply with the terms 
of its contract. 

2. Demand was made to divert the shipment to a 
line that could have delivered it promptly. Appellant 
did not exercise due diligence. 

McCuLLocH, C. J. This is an action instituted by 
appellee against appellant to recover damages alleged to 
have accrued on account of delay in the transportation • 
of eleven carloads of cattle which appellant undertook, 
as the initial carrier, to transport from Hazen, Carlisle 
and Lonoke stations to Fort Worth, Texas. Damages 
were alleged arising from the killing and crippling of a 
certain number of the cattle of . the value of $434.07, and 
damages in the sum of $650 for overcharge for feed dur-
ing the period of unnecessary delay, and the sum of 
$1,900 for shrinkage in weight and depreciation in the 
grade of the cattle, and the further sum of $900 on ac-
count of loss by reason of the decline in the market dur-
ing. the period of the delay. 

Liability for the sum claimed on account of killing 
and crippling the cattle is conceded, but liability for the 

- other items is disputed. - 
On the trial of the cause the coUrt excluded from the 

jury the question of liability 6n account of decline in the
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market, but submitted the issues to the jury as to lia-
bility for damages from other causes mentioned. There 
was a verdict in favor of appellee in the sum of $2,339.50, 
and an appeal has been duly prosecuted from the judg-
ment. 

Appellant accepted the carloads of cattle at its sta-
tions at Hazen, Carlisle and Lonoke, and gave through 
bills of lading over its own line to North Little Rock, 
thence over the line of the Missouri Pacific Railroad 
Company to Texarkana, and thence over the line of the 
Texas & Pacific Railway Company to Fort Worth. The 
bill of lading contained a stipulation that the carrier 
should "be exempt from all liability for loss or damage 
to person or persons or live stock covered by this con-
tract caused by mobs, strikes, or violence from any 
source." 

The sole defense made below was that the delay in 
the shipments was caused by a switchmen's strike on the 
Texas & Pacific Railway Company, which caused an em-
bargo to be laid on all shipments over that road for the 
-period during which the delay in these shipments oc-
.curred. 

The cattle were received and the movement thereof 
started on the morning of April 10, 1920, and reached 
North Little Rock about 7 o'clock on the evening of that 
day, and were delivered to the Missouri Pacific Railroad 
Company. Shortly after the cattle were received at 
North Little Rock, the Missouri Pacific received notice 
of an embargo being placed by the Texas & Pacific Rail-
way Company on account of a switchmen's strike, and 
the cattle were unloaded and placed in stock pens in 
North Little Rock, and remained there until the evening 
of April 16, when the embargo was raised and the cattle 
were reloaded and went forward, reaching destination 
on -April 19, 1920. 

It is not contended on behalf of appellee that the ex-
emption clause in the bill of lading on account of delay 
caused by strikes is invalid, but liability is sought to .be
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imposed on the carrier on the ground that the -shipment 
could have been diverted at Little Rock to the St. Louis 
Southwestern Railway Company (Cotton Belt Route) 
and forwarded through to destination without delay, it 
being claimed that there was no strike on that line. 

Appellee testified that on April 12, 1920, he received 
a telegram from his broker at Fort Worth informing him 
that the Cotton Belt Route was open, and that he at once 
presented this telegram to the proper agents of the Mis-
souri Pacific Railroad Company . at North Little Rock and 
requested diversion Of the .shipment over the Cotton 
Belt. Appellee testified that he repeatedly made de-
mand on these agents that such diversion be made over 
that route. There was other proof adduced tending to 
show that there was no strike on the Cotton . Belt Route, 
and that the shipment .could have been forwarded with-
Out delay if there had been a diversion in accordance 
the request of appellee. 

We ;think there was proof sufficient to show that 
appellee made demand for a diversion of the shipment 
on April 12, and that if his request had been granted the 
shipment would have gone through without any further 
delay and the injury would thereby have been averted. 

The case was submitted -to- the jury upon the issue 
whether or not there could have been a diversion of the 
shipment over another route so as to avoid the strike 
and the consequent delay therefrom. 

Without questioning the validity of the contract con-
cerning the exemption from liability on account of the 
strike, yet it was the duty of the carrier to exercise rea-
sonable diligence to prevent injury by finding another 
'route over which safe and undelayed transportation 
might be had. The carrier had no right, even though 
exeMpt from liability, to withhold the shipment indefi-
nitely when other means of tranSportation of the same 
character could be found. _ • 

The negligence in failing to divert the shipment was 
that of the Missouri Pacific Railroad Company and con-
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necting carrier, but . appellant is responsible, under the 
Federal statute, for the negligence of the connecting ear. 
rier. 34 stat. 584, chap. 3591. 

The Carmack Amendment, supra, decla.res the lia-
bility of the initial carrier for "any loss, damage or in-
jury to such property caused by it or any common car-
rier, railroad or transportation company to which such 
property may be delivered or over whose line or Fines 
such property may pass," and we perceive no .reason 
why there should not be liability under this statute on 
the part of the initial carrier for negligence of the con-
necting carrier in failing to adopt available means for 
forwarding the shipment over another route. 

It is contended further that the proof fails to es-
tablish injury and the extent thereof on account of the 
delay, but we are of the opinion that there is enough 
evidence to warrant the jury in finding that the delay 
caused damages by reason of shrinkage in weight of the 
cattle and the additional cost of feed during the period 
of delay up to the amount of the award of the jury. 

Finding .no error in the record, the judgment is af-
firmed.


