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NATIONAL FIRE INSURANCE COMPANY- V. PETTIT-GALLOWAY 


COMPANY. 

•	Opinion delivered February 26, 1923. 
1. ASSIGNMENTS—ASSIGNOR AS NECESSARY PARTY.—Where a fire in-

surance policy provided that if insurer claimed that a fire loss 
was caused by act or neglect of a third person, the insurer, on 
pyament of the loss, shall be subrogated, to. the extent of such 
payment, to the insured's right of recovery, in an action by the 
insurer against a person whose negligence is alleged to have 
caused a fire loss which the insurer paid, the insured was a 
necessary party, as the cause of action was not assignable at 
law. 

2. PARTIES—REFUSAL TO PERMIT NEW PARTY TO BE BROUGHT IN.— 

Refusal of the court to permit a new party .to be brought in 
was not error where the cause of action as to him was barred. 

Appeal from Pulaski Circuit Court, Second Divi-
sion; Guy Fulk, Judge; affirmed. 

Coleman, Robinson & House, for appellant. 
1. Under the facts in this , ,ase, the right of the 

insurer to maintain this action in their own name is not 
open to question. Crawford & Moses' Digest, § 1089; ,11 
Fed. 643; 26 . C. J. 465; Ann. Cases, 1917-A, 1302; 99 
Ark. 460.

2. We think the insured was not a necessary party; 
but, if so, appellant., in view of the fact that appellee did 
not raise the question until after the testimony was all in, 
should have been permitted to make him a party. 

J. H. Carmichael, for appellee. .	. 
1. The insured was a necessary party. Causes of 

action of this kind are not assignable under our statute, 
and must be brought in the name of the assignor. 
Crawford & Moses' Digest § 475; 26 C. J. 467; 60 Ark. 
325; 80 Ark. 167; 127 Ark. 590; 151 Ark. , 207. 

2. Action against the insured, at the time the re-
quest was made to make him a party, was barred lw the 
statute, and tlie court properly refused to permit it. C-
& M. Dig., § 6950. Moreover, the re quest came too late. 
The . case was ready to submit to the jury. - 93 Ark. 609.
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SMITH, J. J. F. Jones ,held policies of insurance in 
the appellant fire insurance companies on his dwelling 
for $1,500, and another policy on his household furni-
ture for $600. On December 13, 1917, during the life of 
the- policies, the dwelling and household fUrniture were . 
damaged by fire, and in the settlement of the loss the in-
surance company paid Jones $1,826.90. 

Each of the policies contained the following provi-
sion: "If this company shall claim that fire was caused 
by the act or neglect of any person or corporation, pri-
vate or municipal, this company shall, on the payment of 
the loss, be subrogated to the extent of sUch_ payment to 
all right of recovery by the insured for the loss resulting 
therefroM, and such right shall be assigned to this com-
pany by the insured on receiving such payment." 

The companies took an assignment of the claim from 
Jones, and on August 10, 1918, brought this suit against 
Pettit-Galloway Company, engaged in business as 
plumbers, alleging that the .fire . and loss was caused by the 
negligence of that company in thawing some frozen pipes 
in the honse, and at the trial testimony was offered from 
which the jury might have found that the fire was caused 
by the negligence of an employee of the plumbing corn-
pany. At the trial, however, the court directed a verdict 
in favor of the defendant on the ground that the insur-
ance company could not maintain the action without mak-
ing Jones a party. When the court indicated the action 
it was about-to take, the plaintiff asked to be . allowed to 
make Jones a party, but the court refused to permit this 
to be done, and judgment was rendered for -the defendant.. 

For the reversal of the judgment it is insisted, first, 
that Jones was not a necessary party ; and, second, that, 
if Jones was a necessary party, the court should have 
permitted the plaintiff to make him a party under the 
facts of the case. These facts were that the defendant 
had filed a motion to make the complaint more specific, 
and a motion to require the plaintiff to give bond for
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costs, bnt did not raise the question of a defect of parties 
until shortly before the trial. . 

Jones was a necessary party. This is true because 
the cause of action here sued on is one not assignable at 
law. The case of Chicago, R. I. & P. R. Co. v. Cobbs, 151 
Ark. 207, i,s similar to, and is decisive of, this case. Prop-
erty belonging to -Cobb was destroyed by fire by the rail-
way company. Insurance thereon covering only a .part of 
the loss was paid by the insurance company, which took 
an assignment of Cobbs' cause of action against the rail-
way company to the extent of the amount paid by it, and 
suit was brought by the insurance company for the sum 
paid by it, and by Cobbs for the value of the property in 
excess of the insurance: There was a motion to remove 
the cause to the Federal coUrt on the ground of diversity 
of citizenship. The motion * to remove . was overruled by 
the trial court, and in affirming that action thiS court 
said: "It is not shown in the petition Or in the complaint 
that these are separable cauSes Of action, nor is it con-
tended that the causes of, action asserted by the different 
plaintiffs are separable, and it is clear that they are not 
separable. The insurance companies, by virtue of the as-
signment to them of a portion of- the right of actions, are 
possessed of an interest in the subject-matter in con-
troversy, and are therefore necessary parties. Cobbs, 
the other plaintiff, was a necessary party, not only from 
tbe fact that he was the owner of an interest in the sub-
ject-matter of _this controversy, but also for the reason 
that he was assignor of that part of the cause of action 
which was assigned to the insurance coMpanies, and Since 
it is a right of action not assignable under our statute 
(Crawford & Moses' Digest, §. 475), the assignor was a 
necessary party to a suit to recover. St; Louis, I. M. S. 
R. Co. v. Camden Bank, 47 Ark. 541. Under the statute 
cited above, only agreements or contracts in writing are 
assignable, and the cause of action in the present inStance 
was not based on an agreement in writing. The insur-
ance companies succeeded, by the assignment, to the right
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of action by Cobbs for the recovery of unliquidated darn-
ages on accOunt of the wrongful act of the railway com-
pany." 

We think, under the circumstances, the pourt should 
have permitted Jones •to be made a party plaintiff, im-
posing terms as to costs if thought proper so to do, but 
for the fact that at the time of the trial the cause of action 
in Jones' favor was barred by the statute of limitations, 
and making him. a party at the time that request was 
made would have been unavailing. 

The judgment is therefore affirmed. •


