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MCTLROY v. BATRD. 

Opinion delivered February 19,'1923. 
1. HIGHWAYS-DISALLOWANCE OF CLAIM AGAINST DISTRICT-LIMITA-

TION OF APPEAL.-A statute limiting to 30 days the time for ap-
pealing from the disallowance by highway commissioners of 
claims against a district which had been abolished by the stat-
ute, held valid. 

2. HIGHWAYS-DISALLOWANCE OF CLAIM-LIMITATION OF APPEAL.- 
Where all the parties have treated a claim against a defunct 
road improvement district as if it • had been rejected by the 
commissfoncrs, it is too late to raise the question that it had 
not be2n passed on by the commissioners, and that for this rea-
son the statutory limitation for appealing did not apply. 

3. HIGHWAYS-REPEAL OF STATUTE CREATING IMPROVEMENT DISTRICT. 
—It is immaterial that a suit attacking the validity of a special 
act creating a road improvement district was brought before an 
act a ..olishing the district went into effect, where the complaint 
was amended to set forth such repealing act, and the action 
thereafter proceeded to final decree, in accordance with the 
statute. 

Appeal from Washington Chancery Court; Ben F. 
MeMalian, Chancellor ; appeal dismissed. 

ja.s. . B. MeDonotylt, for appellant. - 
W. N. Ivie, John Ma,yes, and .1. V. Walker, for 

appellee. 
PER .CURIAM. This is an appeal from .a decree of the 

2hancery court of Washington County disallowing a por-
tion of appellant's claim against Road Improvement Dis-
trict No. 6 of Washington County, created by special act
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of the General Assembly of 1919 (Vol. 2, Road Acts of 
1919, p. 2326) and abolished by special act of the Gen-
eral Assembly of 1921. Special Acts 1921, p. 525. 

Appellees moved to dismiss the appeal on the ground • 
that it was not perfected within the time prescribed in a 
section of the repealing act cited above. 

The history of the litigation is as follows: Appel-
lees, who were certain owners of real property in the • 
district mentioned, commenced suit in the chancery 
court of Washington County in June, 1920, attacking the 
validity of the statute creating the district and the as-- 
sessment of benefits thereunder. No decree • was ren-
dered in . that action until after the repealing statute be-. 
came effective, ninety days after the adjournment of the 
General Assembly of 1921. After the passage and ap-
proval of that statute, but before it went into effect, ap-• 
pellees amended their complaint in the orginal action:SO 
as to set forth this statute, and the action proceeded to 
final decree after the repealing statute went into effect. * 
The •court appointed a master to investigate the claims; - 
and specified a time within which the claims -might he 
presented. The master made his report, and appellant 
filed exceptions to the report, and the colirt rendered a 
final decree allowing a portion of appellant's claim but 
disallowing the remainder. This is the decree from 
which appellant seeks to prosecute his appeal, but iris 
transcript was not filed within the time specifiefl iii tile 

• repealing statute for the prosecution of such appeals. 
The section of the repealing statute cited above 

reads as follows: . "Section 3. If the .commissioners re-
ject any claim, in whole or in part, presented to them, the 
holder thereof shall be barred, unless he sha ll, within. 
ninety days after notice of the reiection'thereof, •rOceed. 
to enforce the same by snit. All suits shall be deemed. 
matters of public interest, and shall he advanced and 
heard af the earliest possible moment: and all appeals 
therein must be taken and perfected Within thirt y days!!
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This court has, in numerous decisions, held to -be 
valid statutes similar to this, limiting appeals in certain 
cases to a time as short as that mentioned in this statute. 
Crandell v. Harrison, 105 Ark. 110; Miller v. White, 108 
Ark. 253; Norton v. Road Imp. Dist. No. 1 of Jefferson 
County, 143 Ark. 110; Ferrell v. Massie, 150 Ark. 156; 
DaviS v. Cook, 155 Ark. 613. 

- Appellant insists that this case does not fall within 
the terms of the statute, for several reasons ; first, be-
cause his claim was never rejected by the ,3ommi s sioners, 
but was passed on by the court in the first instance. The 
commissioners of the district were parties to this suit, 
and appellant presented his claim to the court, or, rather, 
to the master, in accordance with the instructions of the 
court, all parties treating the claims as being in the same 
attitude before the court for adjudication as if it had 
been rejected by the ,2ommi s si oner s, and it is too late 
now, after the adjudication has been made by the court, 
tO raise the question that the commissioners had not 

* previously passed upon the claim and rejected 
The next reason given why the case does not fall 

within the provisions of the statute is that it was insti-
tuted before the repealing statute went into effect. The 
answer to that contention is that the suit progressed 
without final decree until after the repealing statute be-
came effective, and the decree was rendered under that 
statute. 

Aga..in,.it is -urged that the caSe does not fall Within 
the statute for the reason that dere is an attack made 
upon the constitutionality of tlie statute, and that the 
anneal ought to stand as to that nart of the decree under 
the rule announced in Davis v. Cook, supra. Conceding 
it to be true that there is involved an attack upon the 
conStitutionality Of the statute, the attack arises entirely. 
in the prosecution of the claim which appellant had 
filed. and therefore it comes squarely within the statute. 
The fact that there is a challenge to the constitutionality
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of the statute does not render it any the less conclusive 
as to the time for prosecuting the appeal. We have 
held that that part, at least, of the statute is valid under 
the rule announced in the cases hereinbefore cited. 

It follows from what has been said that the appeal 
has not been prosecuted within the time specified by the 
statute, and the appeal must therefore be dismissed. It 
is so ordered."


