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ToLer v. Browx,

Opinion delivered F'ebruary 19, 1923.

1. WILLS—HOLOGRAPHIC WILL.—Under Crawford & “Moses’ Dig., §
10494, an unattested will written in the handwriting of - the
testator may be established by the unimpeachable evidence of at
least three disinterested witnesses to the handwriting and signa-
tures, and, where there is no testimony tending to impeach the
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credibility of the witnesses offered in support of a holographic
will and no evidence tending to contradict the fact that, the instru-
ment is in the handwriting of the alleged testator, the testimony
must be treated as undisputed, and the will established.

2.  WILLS—FINDING THAT LETTER WAS NOT HOLOGRAPHIC WILL.—Testi-
mony held to sustain a finding that a certain letter was not a
holographic will.

3. APPEAL AND ERROR—OBJECTIONS NOT RAISED BELOW.—Objections
to instructions in proceedings to contest will, not made in trial
below, will not be considered on appeal.

4. WILLS—CONTEST—AMBIGUOUS VERDICT.—A verdict, “We, the jury,
find that the instrument purporting to be the will of * * * was
not executed by him, or, if executed by him, is not a valid will,
as it was not his interition at the time it was written that it
should be his will,” held, though slightly ambiguous, a sufficient
finding that the instrument was not a will, particularly where
the objection to its form was not made below. )

Appeal from Grant Circuit Court ; W. H. Evans,
Judge; affirmed. .

Thos. E. Toler and R. R. Posey, for appellant.

The burden of proof rested upon the contestant to
_show fraud or forgery. 13 Ark. 479; 19 Ark. 523; 29
Ark. 151; 49 Ark. 367; 31 Ark. 175; 80 Ark. 204. It is
not necessary that a writing, to be a valid will, be in
any particular form or be couched in language techni-
cally appropriate to its testamentary character. Tt is
sufficient if it discloses the intention of the maker. 1
Jarman on Wills (6th ed.); 7 Appeal Cases 409. In-
stances where wills have been held valid which were
expressed in even less direct language may be found as
follows: 50 Cal. 595; 1 Jones’ Law (N. C.) 150; 118
N. C. 202; 107 Ky. 293; 6 Dana 257; 21 L. Ann. 280;
99 Am. Dec. 729; 130 Pa. St. 342; 61 Md. 206; 67 Md..
449; 105 Ark. 554. The letter was testamentary in char-
acter and intended to direct the disposition of his prop-
erty after death. 90 Ark. 152; 98 Ark. 553; 104 Ark.
439; 122 Ark. 407. The expression in the letter ‘‘and
will the rest a dollar apiece’’ was sufficient to designate
the child of the testator. 86 Ark. 368; 94 Ark. 39; 141
Ark. 484,
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I. N @thdn Nall and Isaac McClellan, for appellee.

" - The jury had ample grounds for declaring the pur-
ported will a fraud or forgery. The credibility. of the
witnesses was a question for the jury. 222 S. W. 722;
80 Ark. 204; 122 Ark. 411; 222 S. W. 725. Verdicts
will not be overturned where there is substantial evi-
dence to support them. 130 Ark. 465; 142 Ark. 159.
Appellant’s peremptory instruction was properly Te-
fused. Conflicting evidence is always a matter for the
jury to pass on. 65 -Ark. 116; Id. 225; 713 Ark. 377; 76
Ark. 326. Appellant raised no objection at the trial to
“instruction No. 1 for appellee, and it is too late now.
78 Ark. 490; 81 Ark. 195; 85 Ark. 326; 91 Ark. 43. Ob-
jection cannot be made for the first time to the form of
the verdict, on appeal. 119 S. W. 267; 90 Ark. 482.
" The newly discovered evidence upon which a new trial
was asked was only cumulative. 66 Ark. 523; 96 Ark.
400; 97 Ark. 92; Id. 290; 99 Ark. 78; 103 Ark. 589.

McCurrocs, C. J. Finis Gallion, a young man re-
siding in Grant County, Arkansas, entered the military
service of our government during the war with the Cen-
" tral Powers of Europe, and was sent to Camp Beaure-
gard for training. Later he went to France, and died
there while still in the military service.

A letter purporting to have been written by Finis
Gallion during his stay at Camp Beauregard to his
brother, Ed Gallion, was offered for probate in Grant
County as a last will and testament, and the probate
court admitted the instrument of writing as a holographic
will of Finis Gallion, on proof that the signature and
body of the instrument were in the handwriting of the
alleged testator. There was an infant son of the alleged
testator, and his guardian prosecuted an appeal to the
circnit court of Grant County from the order admitting
the instrument to probate as a will, and on the trial of
the - issue before a jury the following verdict was
returned: '
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““We, the jury, find that the instrument purporting
to be the will of Finis Gallion, deceased, was not exe-
cuted by him, or, if executed by him, is not a valid will,
as it was not his intention, at the time it was written,
that it should be his will, therefore we find for the con-
testant, Mrs. G. N. Brown, as guardian of Carl Gallion,
a minor.”’ :

The court rendered a judgment upon the verdict to
the effect that the instrument offered was not the will
of Finis Gallion, and an appeal has been prosecuted by
the executor and by Ed Gallion, the legatee under the
will. : :

At the trial of the cause appellant introduced three
witnesses, who testified that they were familiar with the
handwriting of Finis Gallion, and that the offered in-
strument was in his handwriting. One of the witnesses
testified that he was present at Camp Beauregard when
the letter was written, and that he recognized it as one
which Gallion had handed him to read before he mailed it.

Our statute provides that an unattested will, writ-
ten in the handwriting of the testator, ‘“may be estab-
lished by the unimpeachable evidence of at least three -
disinterested witnesses to the handwriting and signa-
ture * * *77 Crawford & Moses’ Digest, § 10494.

There was mno testimony directly impeaching the
credibility of the witnesses offered in support of the will,
and, in the absence of any evidence tending to contradict
the fact that the instrument is in the handwriting of the
alleged testator, the testimony must be treated as un-
_disputed-and the will established. Arendt v. Arendt, 80
Ark. 240. TIn the present case, however, there is testi-
mony tending to show that the instrument in question is
not in the handwriting of Finis Gallion. The letter is on
two separate sheets, the testamentary portion of the let-
‘ter being found entirely on the second sheet.

Tom Gallion, a brother of Finis, testified that he
was familiar with his brother’s handwriting, and that the
second sheet of the letter was not in his hrother’s hand-
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writing. The contestant also introduced three other
witnesses, who testified as experts, and stated that they
had examined the letter, and that the two sheets were not
in the same handwriting.

There are other circumstances adduced in evidence
which tend to contradict the fact that the whole of the
letter was in the handwriting of Finis Gallion. There
was sufficient evidence, therefore, to support the finding
of the jury.

The only objection made by appellant in regard to
the court’s charge to the jury is the objection fo the re-
fusal to give a peremptory instruction. This ruling was
correct, as there was sufficient evidence to submit the
issues to the jury. ‘

Objections are urged here to several of the instruc-
tions given by the court at the request of the contestant,
but as tlmely objection was not made at the trial below,
we cannot consider these assignments.

It is also urged here, for the first time, that the
verdict is in the alternative and does not support the
judgment. There is a slight ambiguity in the form of
the verdiet, but the court interpreted it to he a finding
against the execution of the will, and appellant made no
objection to the form of the verdict. Tt is reasonably
certain, from the langunage of the verdict, that the jury
meant to find that the instrument was not executed hy
Finis Gallion, and if it was thought to be-in donbt there
should have been objection made to its form.

Finding ne error on the record of the trial, the jrdg-
ment.must be affirmed, and it is so ordered,



