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SHANNON V. STATE. . 

Opinion delivered February 12, 1923. 
1. HOMICIDE—INSTRUCTION AS TO INFERENCE FROM FACT OF SHOOT-

ING.—In a trial for assault with intent to kill, an instruction 
that "if you believe from the evidence beyond a reasonable 
doubt that the defendant fired a pistOl at" the assaulted per-
son "you should find that he intended to kill" was erroneous 
in declaring intention proved as a matter of law from the fact 
of shooting. 

2. HomICIDE—EvIDENCE AS TO INTENT.—Evidence that one accused 

of assault with intent to kill stated, "I have done what I in-
tended to do," and that he told the sheriff that he thought 
he had killed a man, held not so conclusive of his intent to kill 
as to relieve from prejudice a charge that intent to kill was 
inferable as matter of law from firing a pistol at the assaulted 

person. 

Appeal from Garland Circuit Court; Scott Wood, 
Judge; reversed. 

Randolph & Cobb; for appellant. 
J. S. Utley, Attorney General, Elbert Goodwin and 

Wm. T. Hammock, Assistants, for appellee. 
SMITH, J. Appellant, was indicted for assault with 

intent to kill, alleged to have been committed by shoot-
ing one W. M. Emerson. He was convicted and given a 
sentence of ten years in the penitentiary, and has ap- _ • 
pealed. 

The evidence is amply sufficient to sustain the jury's 
verdict, and there appears to have been no error com-
mitted at the trial,.except that the court gave an 
erroneous instruction, to which appellant duly excepted. 
The instruction is as follows:
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"2. If you are convinced from the evidence, be-
yond a reasonable doubt, that the defendant wilfully and 
with malice aforethought shot at the witness Emerson 
with intent to murder the said Emerson, then it would 
be your duty to find the defendant guilty of an 'assault 
with intent to kill, as charged in the indictment. If yon 
believe from the evidence, beyond a reasonable doubt, 
that the defendant fired a pistol at Emerson, you should 
find that he intended to 

The Attorney General concedes the instruction is 
erroneous, but contends that it was not prejudicial for 
the reason that the undisputed testimony shows that it 
was appellant's purpose to kill Emerson. 

The facts relating to the shooting, briefly stated, 
are as follows: Emerson was appellant's tenant, and 
there was a. disagreement . about the amount of rent. 
Emerson had been twice ordered to vacate the premises. 
On the morning of the shooting appellant went to the 
house, and found Emerson still in possession. Emerson 
stated, however, that he was fixing to leave, whereupon 
appellant, without any provocation, drew a .45 caliber 
revolver from- his po3ket and commenced firing. The 
first shot was wild; but tbe second shot went through 
Emerson's shirt and slightly .burned his side, but 
inflicted no real injury. 

Appellant did Hot testify, and offered no testimony 
in his own behalf, but sought by his cross-examination 
of the State's .witnesses to show that he was about to be 
assaulted by. Emerson at the time he commenced firing. 
Emerson's wife testified that when the second shot was 
fired she went to the door where appellant was standing 
and ordered him to leave, saying to him, "Go on away; 
you have done enough here already." To this Tema rk 
appellant replied, "I have done just what I intended to 
do." Appellant left the house, went to the sheriff's office, 
and surrendered, and told the sheriff he had shot a man 
and thought he had killed him.
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In defense of the court's . instruction the case of 
Coulter v. State, 110 Ark. 209, is cited. An instruction 
was there given, reading as follows: "You are further 
instructed that every sane man is presumed to intend 
the natural and probable consequence of his acts." 

The instruction was held not prejudicial under the 
facts of that case, because Coulter admitted he shot the 
prosecuting witness with the intent to kill him because 
he thought his life was in danger. Here appellant did 
not say to Mrs. Emerson that he intended to kill 
Emerson. It is only an inference that sUch was his 
purpose, drawn from the remark that he had done what 
he intended to do. The jury might have drawn some 
other inference from the remark, as, for instance, that 
what he intended to do was to make Emerson vacate by 
frightening him, or by inflicting some slight injury on. 

It is true the testimony on the part of the State 
shows that appellant stated in the sheriff's office that he 
thought he had killed a man; but there was no testimony 
that he . stated, in that cOnnection, that he had done what 
he had intended to do. He may have reached the conclu-
sion that be had killed a man after having said to Mrs. 
Emerson that he had done what he intended to do. 

Moreover, this testimony was not appellant's ad-
missions at the trial. It was testimony as to what ap-
pellant had said on the day of the shooting, and the 
jury may or may not have accepted it as true; arid while, 
if believed, it would have supported the inference, in 
connection with the' other facts and circumstances in 
proof, that appellant did intend to kill Emerson, still this 
was an inference to be drawn by the. 4 ury from . the 
testimony as a matter of fact, and should not have been 
so declared by the court as a matter of law. 

This identical question was so thoroughly considered 
by this court iii the cases of Chrisman v. State, 54 Ark. 
283, and Beavers v. State, 54 Ark. 336, that we need only 
to cite those cases to support the conclusion that the 
instruction was erroneous and prejudicial.
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In the first of these cases the appellant, Chrismau, 
had assaulted one Stanfield with a knife, and had inflicted 
upon him a dangerous wound. The court said that, from 
the, nature of the wound, and from the character of the 
knife, it could well be inferred that the knife was a 
deadly weapon. The court charged the jury that "if you 
believe from the evidence that the defendant assaulted 
and stabbed the prosecuting witness with a knife calcu-
lated ordinarily to produce death, without provocation, 
:the law presumes that he did it with the felonious design 
to kill ; and the burden of proof is on the defendant to 
show to the contrary, either -by proof on the-part of the 
State or defense." 

It will be observed that this instruction merely Un-
posed on the defendant the burden of proof to show that 
he did not intend to kill, if the jury found that defendant 
had assaulted and stabbed the prosecuting witness with 
a knife, calculated . ordinarily to produce death, without 
provocation ; while the instruction here cOmplained of 
tells the jury to find that there 'was an intent to kill, if 
they found that appellant shot at Emerson. In other 
words, there was not a mere shifting of the burden of 
proof, but an absolute *direction as to the inference to 
be drawn. Judge MANSFIELD. for the court, said: 
"Whether the defendant assaulted Stanfield with tbe 
specific intenf alleged in the indictment was a question 
of fact which it was his right to have determined by the 
jury upon the whole evidence in the cause. But, under 
the instructions copied above, the Sury were at liberty to 
presnume the existence of a felonious intent to kill from 
the facts mentioned in the court's charge, without com 
sidering any others. We do not hold that it would have 
been improper to instruct the jury that the defendant 
should be presumed to have intended the natural and 
probable consequences of this act in stabbing the pros-
ecuting witness. For it was clearly the province and 
duty, of the jury to consider the nature of the weapon 
used by the defendant and his manner of using it, to-
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gether with . all the other circumstances of the case; in 
determining whether the assault was in fact committed 
with the intent •alleged in the. indictment. 1 Bishop 
Crim. Law, sec. 735 and note 1. But the objectionable 
charge shifted fhe burden of proof as to the question 
of such intent, which would still remain for the deter-
mination of the jury, although they believed that the facts 
recited by the court's instruction had been established 
by the evidence. Ogletree v. State, 28 Ala. 693; State V. 
Neal, 37 Me. 468; Starkie, Ev. (10 ed.), 72; State v. 
Jefferson, 3 Harrington, 571." 

In the case of Beavers v. State, supra, the defend-
ant was convicted of assault with intent to kill by shoot-
ing at one.Pridmore with a pistol. Judge HuGHEs, for 
the court, there said: "The intent to take life, even 
where a deadly weapon is used in making the assault, is 
not a presumption of law arising from the assault or 
the use of the deadly weapon, in a prosecution for as-
sault with intent to kill; it is a question of fact for the 
jury to determine from •he evidence. It is competent 
for the jury to infer, or find as a fact from the use of a 
deadly weapon, if the circumstances of the case warrant, 
that' the person using it intended to take -life. The pre-
sumption of such intent does not arise as a matter of 
law from the act, but the use of a deadly weapon is an 
evidentiary fact or circumstance to be considered by the 
jury in making up their conclusion. The burden of 
proof as to the intent is upon the State."	- 

The instruction complained of was erroneous, and 
does not appear not to have been prejudicial, and the 
judgment will therefore be • reversed, and the cause re-
'manded for a new trial.


