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ARMSTRONG V. McGOUGH. 

Opinion delivered February 12, 1923. 
1. TIME—COMPUTATION.—In computing the time mentioned in a 

contract for the doing of an act, intervening Sundays are to be 
counted, but when the last day for performance falls on a Sun-
day it is not to be taken into computation; and this rule ap-
plies to optional contracts, such as an oil lease authorizing 
payment of rental to cover the privilege of deferring commence-
ment of a well.
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2. -MINES AND MINERALS-PAYMENT OF RENT-FORFEITURE.--ThOUgh 

a bank, which by the terms of an oil lease was made the 
lessor's agent to receive the rent agreerl to be paid for the privi-
lege of deferring commencement of a well, did not receive a let-
ter containing a check therefor until after banking hours on the 
day it was due, and did not credit the amount until the next 
day, this did not work a forfeiture. 

Appeal from Union Chancery Court; J. Y. Stevens, 
Chancellor; reversed. 

STATEMENT OF FACTS. 

Appellees brought this suit in equity against ap-
pellants to cancel and set aside a certain oil lease given 
by appellees• to appellants as a cloud upon their title. 

Appellants defend On the ground that the lease was 
valid and still in full force. 

On the 11th day of September, 1920, J. W. McGough 
and Doyle McGough, his wife, executed a written, oil 
lease to W. A. Spear on forty acres of land in Union 
County, Ark. The clause of the lease which is par-
ticularly involved in this lawsuit reads as follows: 

"If no well be commenced on said land on or be-
fore the 11th day of September, A. D. 1921, this lease 
shall terminate as to both parties, unless the lessee, on 
or before that date, shall pay or tender to the lessors 
or to the lessors' credit in the Citizens' National Bank 
of El Dorado, Ark., or its successors, which shall con-
tinue the depository regardless of changes in the owner-
ship of said land, the sum of forty dollars, which shall 
operate as a rental and cover the privilege of deferring 
the commencement of a well for 12 months from said 
date." 

The lease also contained a clause expressly allow-
ing the assignment of the whole or any part of the 
lease. Spear made an assignment of his interest of one-
half of the land described in' the lease to che other ap-
pellants who were his codefendants in the chancery 
court. 

J. W. McGough, one of the appellees, and one of the 
plaintiffs in the chancery court, was a witness for him-
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self. According to his testimony, the First 'National 
Bank is the successor to the Citizens' National Bank 
of El Dorado, Ark. He called at the First National 
Bank on September 10, 1921, before the bank closed in 
the afternoon, and inquired if any money had been paid 
there for him under the lease in question. He inquired 
again about noon on September 12, 1921, and was in-: 
formed each time that there was nothing to his credit. 
September 11, 1921, fell on Sunday. 

According to the testimony of M. G. Wade, the cash-
ier of the bank, on the morning of September 12, 1921, 
the bank received a registry notice, and on the after-
noon of the same day actually received a registered letter 
containing a remittance of rental for th,,- oil and gas 
lease on the land in question. In the letter was in-
closed a check for $20 to be deposited to the credit of J. 

McG-ough and Dovie McGough, for rental on an oil 
and gas mining lease on the twenty acres of land which 
is described in the letter. The twenty acres of land 
described in the letter is a part of the land described 
in the oil and gas lease above referred to. 

The lettet stated further that this was for the ex-
tension of the lease for a period of ftom September 11, 
1921, to September 11, 1922. The letter was received 
too late to be entered on that day's work by the bank, 
and the check was not entered on the books to the credit 
of McGough until the next day. 

According to the testimony of the postmaster, this 
letter arrived at the postoffice in El Dorado, Ark., on• 
Saturday afternoon, September 10, 1921, and was de-
livered to the bank on Monday, September 12; 1921. 

The court found that the lease in question had been 
forfeited by the nonpayment of the rental as provided 
in it, and it Was decreed that it should be canceled as 
a cloud upon the title of appellees, the plaintiffs in the 
chancery court. The case is here on appeal. 

Dwight L. Savage, for appellants. 
1. Since the last day for the payment of the rental 

money as provided for in the lease fell on Sunday, pay-
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meilt thereof on tlie. next day, Monday, was effective. 
43 Ark. 534; 228 S. W. 353-4; 214 S. W. 896; 14 L. R. A. 
120, note, and cases cited; 10 Gray, 307; 4 Bos. 299. 

2. Payment by check to the bank whi3h was made 
the depository by the lease, which was accepted by the 
bank and credited to the lessor, wa.s sufficient. .164 Ind. 
563, 74 N. E. 7. 

8. Having received and accepted the rent in this 
case on Monday, the failure of the bank to credit it ,to 
the lessor on that day is not charge-able to the lessee. 
70 S. E. 707; 220 S. W. 163; 245 Fed. 979; 213 . S. W..286. 

E. W. MeGough and Marsh & Marlin, for appellees. 
1. The contractor provided for its own termination 

in express terms, if no well was drilled on the land on 
or before the 11th day of September, 1921, unless the 
rental agreed upon was paid on or before that date. 
There was no enfor3eable obligation on the part of the 
lessee, either to drill a. well or to pay delay rentals. He 
terminated the- lease by failure to pay the stipulated 
rentals by the time it was due. 145 Ark. 574; 84 So. 485; 
85 So. 59, and cases cited; 93 Ark. 257. 

2.. At . the common law, Sunday was not a dies non. 
21 R. C. L. 13. The statutory provision that an enforce-
able contract to pay a debt , falling due on Sunday may be 
deferred to the next day, is the only respect in which 
the common law has been changed, and it has not been 
changed in respect to the exercise of an option. The 
payment of the rental was an option which the appel-
lant did not exereise by payment at the place and within 
the time spe3ified. 

HART, J., (after stating the facts). In Epperson v. 
Helt,ron, 1.45 Ark. 566, the court held that, under an oil. 
and gas lease stipulating that if no well is completed 
within one year from date it shall become void unless 
the-lessee pays $60 for each additional year, the lessor 
may declare a forfeiture at the end of the first year un-
less payment for such extension is made in advance.
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It will be• observed from the statement of facts 
that the lease in question provides for the payment of 
the annual rental on or before September 11, 1921, and 
that September 11th fell . on Sunday. The fact that the' 
last day for the payment of the rent fell on Sunday 
raises the question of whether or. not payment could 
be made on the following Monday. 

The general rule with regard to contracts is that, 
when an act is to be performed within a certain number 
of days, and the last day falls on Sunday, the persoli 
charged with the performance of the act has the fol-
lowing day to comply with his obligation. The majority 
yule is that Sunday cannot, for the purpose of perform-
ing a contract, be regarded as a day in law, and should, 
as to that purpose, be considered as stricken from the . 
calendar. In computing the time mentioned in a cm-
tract fOr the doing of an act, intervening Sundays are to 
he counted, but when the last day for performance falls • 
on Sunday, it is not to be taken into computation. 28 A. 
& E. Enc. of Law, 2 ed. p. 224, and cases cited; Monroe 
Cattle Co. v. Becker, 147 U. S. 47; Anery v. Stewart, 2 
Conn. 69; 7 Am. Dec. 240; Owen v. Howard Insurance 
Co., 87 Ky. 571; Seibert v. Stiles, 39 . Wis. 533 ;• Barnes 

• v. Eddy, 12 R. I. 25; Post v. Garrow, 18 Neb. 682; L. R. 
& F. S. Ry. Co. v. Dean, 43 Ark. 529, and St. Louis 
Southwestern Ry. Co. v. Furlow, 81 Ark. 496. See also 
Street v. United .States, 133 U. S. 290, where the rule was 
recognized in the exercise of a power. 

The leading case on the subject iS Hammon 
American Mutual Life Ins. Co., 10 Gray (Mass.) 306. The 
insured in . that case contracted to pay his premium 
quarterly and not later than noon on the quarter day. 
The failure to make the Tayment forfeited hiS policy. 
One of the quarter days came' on Sunday, and the in-
sured died in the afternoon of that day.. It was held 
that, as it was unlawful to transact business on Sun-
day, a tender of the premium on the day following was 
a compliance with the contract. In that case the court . 
said=



178	 ARMSTRONG V. McGOUGH.	 [157 

"But as to other contracts, which by the face of 
the instrument require a payment on a day which proves 
to be Sunday, to discharge literally the promise or duty, 
the law seems to sanction the postponement of the time 
for doing the same till Monday following. In other 
words, Sunday is not a legal day for the performance 
of contracts and doing secular business. The statute 
law forbids all such acts. The party paying and the 
party receiving money on that day in discharge of a 
contract would subject themselves to a penalty for so 
doing. Sunday was not a day contemplated by the par-
ties as embraced in the stipulation to pay a quarterly 
premium on the first day of October in each and every 
year during the life of the party assured. The defend-
ants had no office open on that day, and were under no 
obligation to receive the payment of the premium on that 
day, if the same had been tendered by the assured. 'Such 
being the c'ase, the assured was under no obligation to do 
what would have been not only an illegal act, but also 
one which the other party was not bound to recognize. 
In this view of the case there was no -such default on 
the part of the assured, in not paying the premium fully 
due on the 1st of October, as should be held to terminate 
the policy." 

In Edin,undson v. Wragg, 104 Pa. 501, where the 
right to recover usury paid was limited to six months 
after the payment of the usury, it was held that the last 
day of the six months being Sunday, the party had a 
right to bring his suit on the following day. 

In Sands v. Lyon, 18 Conn. 18, where a testator de-
vised 10 his son a tract of land upon condition that he 
pay, within a year after the testator's death, certain 
legacies, and the last day of the year being Sunday, it 
was held that a tender on the following day was suf-
ficient to save his right to the land. In that case the 
court said that the nonpayment of the money was in the 
nature of a forfeiture, and that the general rule should 
be applied so as to prevent this effect.
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In Campbell v. International Life Assurance 
Society - of London, 4 Bosworth's (N. Y. Superior Court) 
Repts., 298, the general rule was applied in a life in-
surance case where the insured had the option to pay his 
premium on or before .a certain date, which fell on 
Sunday, and the court held that he might pay the pre-
mium on the following day. 

In Semmes . v. Adams, 228 S. W. 353, •he Court of 
Civil: Appeals of Texas held, under a mineral lease pro-
viding that the lessee might prevent forfeiture by pay-
ing a specific annual rental in advance, that, the last 
day of the payment of the rental being on Sunday, pay-
ment on the following day was in time. The holding was 
in application of. the general rule that, when the last day 
of the performance of a contract falls on Sunday, per-
formance on the next day is sufficient.	 • 

Again, in Plumber v. Southern Oil Co., 214 S. W. 
896, the Court of Appeals of Kentucky followed .the 
0.eneral rule in a suit to cancel an oil lease for the. non-
payment of rental.	 • 

. As said by the court in Craig v. Butler, 83 Hun (N. 
.r.) 286, contracts mature and rent falls due on 'Sunday 
as well as on any other day of the week, and the only 
effect of the rule of dies non is to postpone the enforce-. 
ment of the contract to a day wbich is open to transac-
tions of a secular nature. 

Following these decisions, we are of the opinion that 
the general rule fixing the time for the performance of 
all contracts wkich, by their terms, mature on Sunday, 
should be uniform, and that no distinction in this re-
spect should be made between optional and other con-
tracts. 

The lease by its express terms was assignable in 
whole or in part, and we hold that the lessee and his 
assigns bad a right to pay the rental on Monday, Sep-
tember 12, 1921. 

It is insisted, boWever, by counsel for appellees that,* 
inasmuch as the bank did not receive the letter cohtain-
ing the check for the rent until after banking hours on
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the 12th day of September, 1921, and did not credit the 
amount until the next day, the forfeiture occurred. This 
did not make any difference. By the terms of the lease 
the bank was . made the agent of the lessors to receive 
the rent. It actually received the letter. containing 
a check for the rent on the afternoon of Monday, Sep-
tember 12, 1921, and credited the amount of the check to 
the lessors on the next day. The time when the credit 
was extended to the lessors cuts no figure. ThiS was 
merely the method by which the bank transacted its 
business. The main purpose in the minds of the parties 
was met and.the payment was effected when the bank re-
ceived the check and . accepted it as a payment. This 
was on tbe afternoon of Monday, September 12, 1921, 
and was within the time allowed by the contract under 

• the rule announced above. 
Of course the -officials of the bank would not have 

to remain there after their customary banking hours in 
order to receive letters containing checks or other inAt-
ters,- but 'the fact remains that they did stay there and 
receive the letter containing the check, and accepted it as 
payment, on the 12th day of -September, 1921. The 
lessees were not concerned in whether the bank gave the 
lessors credit oh that day or on a subsequent day. 
They were only concerned in the bank's receiving the 
letter containing the check and accepting it as payment 
on the 12th day of September, 1921. See Yoke v. Shay, 
47 W. Va. 40, 34 S. E. 748, and Friend v. Mallory, 43 
S. E. 114. 

it follows that the decree must be reversed, and the 
cause will be remanded with directions to the chancellor 
fo dismiss the complaint of appellees for want of equity.


