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SCOLES V. WEAVER. 

Opinion delivered February 12, 1923. 
1. APPEAL .AND ERROR—CONCLUSIVENESS OF FINDING OF COURT.—The 

finding of the circuit court sitting as a jury will not be dis-
turbed on appeal if supported by substantial evidence. 

2. BAILMENT—LIABILITY OF GRATUITOUS BAILEE.— A gratuitous 
bailee is bound to use only slight care in the protection of prop-
erty intrusted to him, and is responsible for its loss only in 
case of gross negligence. 

3. NEGLIGENCE—GROSS NEGLIGENCE DEFINED.—Gross negligence by a 
bailee is nothing more than a failure to bestow that care which 
the property in its situation demands. 

Appeal from Sharp Circuit Court, Northern Dis-
t riet ; J. B. Baker, Judge ; affirmed. 

STATEMENT OF FACTS. 

J. S. Scoles sued Lee Weaver to recover the sum 'of 
$109, alleged to be the value of a bale of cotton placed 
by the plaintiff in the hands of the defendant as a bailee, 
and lost throngh his negligence.
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According to the testimony of J. B. Scoles and his 
son, they carried a bale of cotton weighing' 545 pounds 
from the gin and deposited it in the warehouse of the 
defendant, Lee Weaver. .Before putting the cotton in 
the defendant's warehouse, they asked his permission to 
place it there, and received the key Of the warehouse 
for that purpose. After putting the bale of cotton 
in the warehouse, they put • tag with the name of the 
plaintiff on it. They then locked the door and carried 
the key back to Weaver. This was about the last of 
January, 1921. During the first part of October, .1921, 
the plaintiff went to get his cotton for the purpose of 
selling it, and found that it was not in the warehouse 
of the defendant. He went to see the defendant about 
it, and offered to pay him the customary price for stor-
age, but the defendant refused to receive the money, 
and denied that the cotton had ever been placed in his 
warehouse. 

Other witnesses for the plaintiff testified that they 
put their cotton in the defendant's warehouse during 
the month of January, 1921, and that they considered 
it an accommodation to do so, because it was the only 
place in town where they could store the cotton and 
keep it out of the weather. They had no speeial agree-
ment with the defendant to pay him for keeping the 
cotton. After it had been in the defendant's warehouse 
about two months, he notified them to take the cotton 
out, and they did so. They paid him twenty-five cents 
storage per month on each bale. - They tagged the cotton 
so as to identify it when they put it in the warehouse, 
and went and got it out themselves. Most of the wit-
nesses said that the defendant had no control over the 
cotton, except that he let them store it in his warehouse. 
One of theni said that it was his understanding that they 
were to pay for storing the cotton in the defendant's 
warehouse; but that he did not get this impression from 
any agreement with the defendant. Quite a number 
of people were storing cOtton in the defendant's ware-
house about the same time, and it was generally under-
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stood among them that they were to pay the defendant 
for storing the cotton with him. 

According to the testimony of the defendant, he let 
a number of people store their cotton in his barn in 
January, 1921, simply as a matter of accommodation. 
He told the people that they might put their ;cotton in 
there until he got ready to use his barn. About two 
months thereafter the defendant notified the people that 
he would need his barn, and they came and got their 
cotton out of it. Some of them paid him storage charges, 
and some did not pay him. He made no storage charges 
to any one, and only received payment as it was volun-
tarily made. The defendant had no control over the 
cotton whatever, and it was placed in his wareholise and 
was taken out of it without •his ever exercising any con-
trol whatever over it. The defendant did not have 
any recollection whatever of the plaintiff storing a bale 
of cotton in his warehouse, and did not know what be-
came of it, if the plaintiff did store it with him. The 
bale of .cotton was not in the warehouse when the plain-
tiff came for it in October, 1921, and no trace of it could 
be found. 

The case was tried before the court without a jury. 
The court .found that the plaintiff had stored the cotton 
in the defendant's warehouse, and that it had been lost. 
The court further found that the defendant was a 
gratuitous bailee, and had not been guilty of gross negli-
gence in the premises. Therefore judgment was ren-
dered in favor of the defendant, and the plaintiff has 
appealed. 

David L. King, for appellant. 
Appellee was not t gratuitous bailee, but a bailee 

for hire, as appears by his own testimony. The bail-
ment being reciprocally beneficial, appellee is answer-
able for want of ordinary care. 67 Ark. 284; 74 Ark. 
277; 137 Ark. 79 ; 101 Ark. 75; Ann. Cases, 1912-B, 430; 
21 Ann..Cas. 96 ; Id. 842; 60 Ark. 62; 52 Ark. 364 ; 16 Ark. 
104; 20 Ark. 583.
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Arthur Sullivan and C. E. Elmore, for appellee. 
Appellee was a gratutious bailee, and answerable 

only for gross negligence. 144 Ark. 146; 23 Ark. 61 ; 
52 Ark. 564; 103 Ark. 12; 42 Ark. 200; 97 Ark. 290 ; 
142 Ark. 100; 67 Ark. 284; 145 S. W. 532 (Ark.). 

HART, J., (after stating the facts). Where a cause 
is tried before the court, the finding of a court sitting 
as a jury will not be disturbed on appeal if there is any 
substantial legal evidence to support it. Greenspan v. 
Miller, 111 Ark. 190; Youngblood v. Thorn, 145 Ark. 
466 ; and Thomas v. Thomas, 150 Ark. 43. 

According to the testimony of the defendant, he was 
a gratuitous bailee, and, Under the rule just announced, 
the finding of the circuit court to that effect will not 
be disturbed on appeal. A gratuitous :bailee is only 
bound to use slight care in the protection of the property 
intrusted to him, and is responsible for its loss only 
in case of gross negligence. Baker v. Bailey, 103 .Ark. 
12; Strange v. Planters' Gin Co., 142 Ark. 100, and Rollins 
v. East St. Louis Cotton Co., 144 Ark. 146. 

According to the cases cited, gross negligence is 
nothing more than a failure to bestow that care which 
the property in its situation demands ; and whether this 
existed was a question of fact for the court sitting as 
a jury to determine. 

According to the testimony of the defendant, he had 
no control whatever over the cotton stored in his ware-
house. The persons owning the cotton placed it in there 
and tagged it themselves. When the defendant got ready 
to use his warehouse he notified them, and they Came and 
took away their cotton. The defendant had no control 
whatever over it, and it cannot be said, under the facts 
and circumstances, as viewed from his standpoint, that he 
was guilty of gross negligence in the premises. The 
court having found in his favor on this point, we are not 
at liberty to disturb the. finding on appeal. 

It follows that the judgment must be affirmed,


