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BrENTS v. STATE.
Opinion delivered February 5, 1923.

1. HOMICIDE—SUFFICIENCY OF EVIDENCE—Evidence that accused
and his brother conspired either to kill deceased or to compel
him to leave town, and that the fatal shot was fired pursuant to
the conspiracy, held sufficient to sustain a conviction of voluntary

-manslaughter.

2.  HOMICIDE—SELF-DEFENSE—INSTRUCTION.—It was not error, in a
prosecution for murder, to réfuse an instruction that, if deceased
first fired at defendant, that in itself would afford sufficient
justification for defendant firing in return, regardless of all other
circumstances. .

3. CRIMINAL LAW—INSTRUCTIONS.—Defendant in a criminal case can-
not complain that the charge given by the court was insufficient
and that requested instructions were improperly refused unless

- the instructions requested by him were accurate.

4._ CRIMINAL LAW—RES GESTAE.—In a prosecution for murder, state-
ments made by deceased immediately preceding the shooting
that he “hated to be run off just like a dog,” and that “I am
not doing anything or ain’t going to do anything if they let me
alone,” were admissible as part of res gestae.

5. CRIMINAL LAW—EVIDENCE—HARMLESS ERROR.—In a prosecution

’ for murder, a witness for the State was asked by the prosecuting -

attorney: “How long after the examining trial was it that your
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house was burned down?” Objection to the question was sus-
tained. He was also asked whether he had not received a note
to leave town, which he answered in the affirmative. Held that
defendant was not prejudiced, in view of a charge directing the
jury not to consider the questions or answers.
HoMICIDE—HARMLESS ERROR.—Where, in a prosecution for mur-
der, a witness testified over defendant’s objection that he and
deceased had served on a grand jury which had investigated
charges that defendant had violated the liquor law, such testi-
mony was not prejudicial error in view of the testimony of such
witness that no hard feelings had'resulted between deceased and
accused; the verdict having eliminated the question of malice.
7.  WITNESSES—CROSS-EXAMINATION.—Where, in a prosecution for
murder, witnesses for the defénse had testified that they had no
hard feelings against deceased, it was not error to permit the
State to cross-examine them as to circumstances tending to show
that there was cause for feeling against deceased; such testimony

being admissible for the purpose of testing the credibility of the
witnesses.

=

Appeal from Conway -Cireuit Court; 4. B. Pn(ldy,
Judge; affirmed,

W. P. Strait and Isgrig & Dillon, for appellant. -

J. 8. Utley, Attorney General; Elbert Godwin and
W. T. Hammock, Assistants, for appellee.

McCurrocw, C. J. Appellant, John Brents, shot and
killed one Leonard Hare in the town of Cleveland, in
Conway County, on Saturday afternoon; June 24, 1922,
and was indicted by the grand jury of that county for
the erime of murder in the first degree. On the trial of
the case the killing was admitted, but appellant claimed,
and attempted to prove, that he acted in necessary self-
defense. The verdict of the jury found appellant guilty
of voluntary mm1slau011tel, and assessed his punishment
at three years in the State Penitentiary. According to
the testimony adduced by the State, trouble first arose
between Hare and Marvin Brents, one of appellant’s
brothers, and there was evidence tendmv to show that

afppe]lant was in conspiracy with his brother to kill Hare,
or (,Olll])()] him to leave town and stay away.
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Hare and Marvin Brents met on the street in Cleve-
land, and Marvin aceused Hare of having interfered and
prevented him from obtaining a school contract. Mar-
vin struck Hare, and as the latter ran away Marvin
drew his knife and started after Hare. The parties
then separated without any further trouble at that time,
and Hare went away in his car and returned in a short
time with a rifle. Marvin also went away and returned
with a gun, but both parties were disarmed by others, at
least the rifles were taken away from them. Hare went
into Frazier’s store, where Marvin and some of his in-

wtimate associates were, and shots were fired there, the
proof tending to show that Hare had a pistol, and fired
one or more of the shots, and that one of the shots hit
"Marvin. Appellant was not-in the store at that time,
-but was on the outside. Hare ran out the back door of
Frazier’s store, and as he ran across the street appellant,
who was standmg on the front porch of Framer s store,
fired at Hare and killed him. :

Some of the witnesses testified that during the time
that Hare was in the store appellant took a position on
the porch where he conld command a view of both the
front and rear exits from the store, and others testified
that he walked up the street, but that as soon as the
firing commenced he ran back down to Frazier’s store
and stood on the porch.

There is also a conflict in the testimony as to whether
or not Hare had a pistol in his hand when he ran out of
the store and across the street at the time appellant shot
him. One or more witnesses to the encounter testified
that Hare had a pistol in his hand, but that he did not
fire at appellant nor make any demonstratlon Others
testified that Hare did not have a pistol at that time.
Appellant himself testified that Hare had a pistol in his
hand, and fired at him before he fired the shot which
killed Hare.

The testimony was abundantly sufficient to sustain
‘the conviction .of voluntary manslaughter; it was snffi-’
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cient, if accepted in the strongest light against appellant,
to have justified a conviction of murder in the first de-
gree, for there was proof tending to show that appellant
Joined with his brother in a conspiracy either to kill Hare
or to compel him to leave town, and that the shot was
fired pursuant to the conspiracy. ,
It is conceded that the killing was intentional, and
the verdict of the jury has eliminated all the elements of
malice and premeditation by confining the findings to
the degree of voluntary manslaughter. The court in-
structed the jury as to law concerning all the degrees of
homicide, and there are no objections urged to the rul-
ings of the court in regard to the instructions, except in
refusing to give certain requested instruction of the ap-

. pellant which related to the question of self-defense. We'

are of the opinion that the subject was fully and cor-
rectly covered by the court’s charge, and that there was
no error in refusing to give those instruections on the sub-
ject which were requested by appellant.

It is especially urged that the court erred in refusing
to give the following instruction on the subject of self-
defense:

““4. You are instructed that if, at the time the de-. |

fendant fired the shot which resulted in the death of the
deceased, the deceased was in the act of firing, or had
fired at defendant or the defendant, in good faith, acting
as a reasonable person, situated as he was, beheved and
had reasons to believe, from the circumstances then sur-
rounding him as he viewed them, that he was in immi-
nent or immediate danger of receiving at the hands of
the deceased some great bodily harm or of losing his
life, and, so believing, he fired the fatal shot, then such
ShOOflllO‘ would be justified under the law of self defense;
and if you find this to be true, or if you have a reasonable
doubt relative thereto, then you should acqult the de-
fendant.”’

The instruction was erroneous in more than one re-
spect, and was properly refused. In the first place, it

~
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stated the law to be that if deceased had first fired at ap-
pellant, that, in itself, would afford sufficient justification
for appellant’s firing in return, regardless of all other
circumstances. In the next place, the instruction was
“erroneous in failing to ircorporate the idea of appellant
himself being free from fault or carelessness. Even if
the subject had not been fully covered by another instrue-
tion, appellant could not complain without having first
requested an accurate instruction. » _
We are of the opinion therefore that the case was .
submitted to the jury under instructions free from error,
and that the court’s rulings on appellant’s requested in-
structions were correct. o .
- There are numerous assignments of error with re-
spect to admission of testimony. '
J. H. Frazier, the owner of the store where the
shooting occurred, was introduced as a witness by ap-
pellant, and he described that scene, and also told about
the rifle being taken from Hare. He stated that
" he admonished Hare to go away and not have any
trouble, and that Hare replied that he ‘‘hated to be run
~ off just like a dog.”” This testimony was admitted over
appellant’s objection. There was likewise objection. to
the further statement of the witness that when the gun
was taken away from Hare in Frazier’s store and he was
told by one Holbrook, who took the gun, to ‘‘stay in there
and behave himself,’’ he said, ‘T am not doing anything
or ain’t going to do anything if they let me alone.” '
The first statement of Hare was immaterial, and it
is clear that it could not have had any prejudicial effect.
We are of the opinion, however, that these statements
were part of the res gestae, and for that reason were ad-
missible. They oceurred after the first trouble between
Hare and appellant’s brother Marvin and almost im-
mediatelv before the second encounter. They were a
part of the second encounter, which oceurred just before:
anpellant shot Hare on the outside of .the store. The
statements were close enough to the main incident to

°
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constitute a part thereof, and were, we think, admissible.
Byrd v. State, 69 Ark. 537 ; Childs v. State, 98 Ark. 430,

Dr. Stover was oue of the most important witnesses
introduced by the State, and he testified that he saw the
killing, and that deceased had a pistol in his hand, but did
not fire at appellant nor make any hostile demonstration
toward the latter. One of the attorneys for the prosecu-
tion asked the witness: ‘““How long after the examining
trial was it that your house was burned?’’ On objection
being made to the question, the court stated that it was
not material. The witness did not answer the question,
but the attorneys stated their respective contention with
regard to this evidence, the prosecuting attorney insist-
ing in his a¥gument before the court that it was compe-
- tent for him to show that witness’ house had been burned
after he testified in the examining trial. The court ruled
that the testimony was not admissible. The State’s at-
torney then asked the witness if he did not get a note to
leave, and he replied that he had, whereupon objection
~ was made, both as to the testimony and as to the state- -
ment of the prosecuting attorney concerning his reasons
for insisting upon the admissibility of the evidence. The
court directed the jury not to consider either the evidence
or the statement of the prosecuting attorney. The rul-
ings were all in favor of appellant, and were sufficiently
emphatic to exclude the offered testimony and statement
of the prosecuting attorney from consideration of the
Jury. We think there was no prejudice resulting from
the incident. :

Oscar Holbrook was one of the important witnesses
introduced by the State, who testified concerning circum-
stances attending the killing. The witness testified, in
response to questions propounded by the State, that he
and deceased had served recently on the grand jury
which had investigated charges against appellant and his
kinsmen for violations of the liquor laws. Objection was
made to this line of examination, but the State was per-
mitted to proceed for the purpese of establishing its
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theory that there was a conspiracy to do violence to de-
ceased and Holbrook on account of their participation in
the investigation by the grand jury. The witness was
asked, atfter making the foregoing statement, whether his
and deceased s investigations upon the vrand jury had
resulted in bitterness and hard feeling between them and
the members of the Brents family, and the witness an-
swered that he could not say that there was any such
feeling, and that he had seen no indications of it. In
view of this answer of the witness, we cannot see that
there was any possible prejudice resulting from the ad-
mission of this testimony. Moreover, the prejudice, ‘if
any, has been removed by the verdict of the jury finding
appellant guilty only of manslaughter and thus elim-
inating all questions of premeditation and malice. The
testimony, if it had any effect at all, onlv tended to show
malice on the part of the accused.

Exceptions were saved to other rulings of the court
in regard to the cross-examination by the State of wit-
nesses concerning feeling aroused by Hare’s participa-
tion in the proceedmgs before the grand jury. These
witnesses testified that they had no feeling towards Hare,
but their statements tended to show that there was cause
for feeling against Hare, and the testimony was admis-
sible for that purpose in 01der to affect the credibility of
the witnesses. We think that, while these matters. may

-not have been admissible as original testimony, it was
competent to thus mterlowate the witnesses themselves
for the purpose of testing their credlblhtv

On the whole, we find no error in the recmd and the
~ Judgment is affirmed.



