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BECKLER PRODUCE C OMPAN y V. AMERICAN RAILW Ay Ex-




PRESS COMPANY. 

Opinion delivered December 18, 1922. 
CARRIERS—PENALTY FOR FAILURE OF EXPRESS. COMPANY TO SETTLE FOR 

LOST GOODS.—Cra*ford & Moses' Dig., § 937, imposing a penalty 
of $2 per day for failure of an express company to settle for 
goods lost in transit within 20 days after notice contravenes the 
equal protection and due process clauses of the Constitution, in 
that it gives the option to the shipper to make the.penalty exces-
sive by delaying action till the penalty becomes disproportioned 
to the loss. 

Appeal from Arkansas Circuit Court, Northern Dis-
trict ; George W. Clark, Judge; affirmed. 

STATEMENT OF FACTS. 

On the 16th day of July, 1918, J. B. Polk delivered 
to the Wells Fargo & Company Express at Stevens, Ark., • 
twenty bushels of peaches to be shipped by express to 
Beckler Produce Company at Stuttgart, Ark. The ex-
press company failed to deliver the peaches to the con-
signee, and this resulted in a loss to it of $48.66. 
. • The American Railway Express ComPany took over 

all the property belonging to the Wells Fargo & Company 
Express, and assumed all its debts and liabilities. 

. The Beckler Produce Company gave notice, as re-
quired by the statute, , within twenty days of the loss of 
the peaches while in transit. The express company failed 
to pay the claim, and the consignee sued . it to recover 
damages for the loss of the peaches and also for the sum 
of $1,743.66, being the sum of $2 for each day from the 
date of the failure of the express company to pay the 
claim commencing August 21, 1918, and continuing to the 
10th of January, 1921, the day this suit was filed. 

The court directed the jury to return a verdict for 
the value of the peaches sued for, and instructed it not to 
consider the allegations of the complaint as to the statu-
tory penalty. 

The jury returned a verdict in the sum of $48.66 With 
interest at 6 per cent. froM July IS, 1918, and from the
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judgment rendered the plaintiff has duly prosecuted an 
appeal to this court. 

E. H. Timmons, for appellant. 
The two-year statute of limitations does not apply. 

Sec. 6954, C. & M. Dig. The statutory liability here, 
comes under § 6950, sub-sec. 1, C. & M. Dig. The stat—
ute. creating this liability is remedial. •68 Ark. 433; 95. 
Ark. 327; 58 Ark. 407; 100 Ark. 248; 90 Fed. 220; 12 Ga. 
104. The burden was on defendant to prove the action 
was barred. 86 Ark. 309; 92 Ark. 465. 

Bridges & Wooldridge, for appellee. 
No proper bill of exceptions has been filed, and the 

case should be affirmed. 147 Ark. 197. The case should 
be affirmed under Rule 9. 143 Ark. 388. 

Sec. 6954, C. & M. Dig., applies, as this is for the 
recovery .of a penalty. 59 Ark. 165; 82 Ark. 309; 256 
U. S. 554. 

E. H. Timmons, for appellant, in reply. 
The bill of exceptions is sufficient. 147 Ark.- 197. 

The abstract is sufficient. 74 Ark. 320; 143 Ark. 388. 
HART, J. (after stating the facts). Under our stat-

utes express companies shall settle in twenty days after 
notice given for the loss of goods in transit. Crawford & 
Moses' Digest, § 936. 

The statute further provides that any express com-
pany refusing to pay a claim within twenty days after 
notice given shall be liable in damages to the owner of 
the goods to the amount of damages sustained by the loss, 
and also the sum of $2 .for each day•that the express com- 
pany fails and refuses to settle after the twentY days' 
notice has been given. Crawford & Moses' Digest, § 937. 

Counsel for the express company contend that the 
statute, in so fat as it provides a continuing penalty of $2 
per .day after failure to settle, is unconstitutional, be-
cause the amount allowed is arbitrary and excessive. 

In Seaboard Air Line v. Seegars, 207 U. S. 73, it was 
held that a State statute may, without violating the equal 
protection clause of thQ FPUt eenth Amendment,. put int()
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one class all engaged in business of . a special and public 
• character, and require them to . perform a duty which they 

can do better and more quickly than others, and impose 
a not exorbitant penalty for the non-performance thereof. 

Statutes of this character do not violate the due pro-
cess or equal protection clauses of the State and Federal 
oonstitutiohs ; .but, on the contrary, merely provide a 
reasonable incentive for the prompt settlement, without 
suit, of just demands of a class admitting of special legis-
lative treatment; and in this connection it may be said 
that such statutes are not objectionable in so far as intra-
state shipments are concerned. Yazoo & Miss. R. Co. 
v. Jackson Vinegar Co., 226 U. S. 217 ; and St. Louis, 1. 
M. & So. Ry. Co. v. Williams, 131 Ark: 442, affirmed in 251 
U. S. 63. 

So it may, be said that, in general, the amount of the 
penalty prescribed is a matter for the Legislature to de-
termine in its discretion, and courts will not interfere 
with its discretion in the premises as long- as it keeps 
within the fair and reasonable scope of its power. 

, We are of the opinion, however, that the penalty ex-
acted in the statute under . consideration is so exorbitant 
and unreasonable as to -render the statute unconstitu-
tional. The statute provides a continuing penalty of $2 
per day, and leaves it to the discretion of the owner of 
the goods to bring suit at any time within the period of 
the statute of limitations. 

In the instant case the shipment consisted of twenty 
bushels of peaches .valued at $48.66, and the penalty asked 
for amounted to $1,740. This amount is unreasonable, 
and serves to defeat the beneficent purpose of the statute, 
which, as we have said, was tn compel the carrier to per-
form with reasonable diligence the duty which peculiarly 
appertains to its business as a carrier of freight. A pen-
alty which is unreasonable in amount would not accom-
plish this purpose, but would have the effect to deprive 
the carrier of its property without due process of law-
Southwestern ,Telegraph & Telephone Co; v. Danaher,
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238 U. S. 482; Kansas City So. Ry. Co. v. Anderson, 238 
U.S. 325, and Ea; parte Young, 209 U. S. 123. 

The object of statutes of this kind is net to penalize 
the carrier for refusing to pay claims within the time. re-
quired, whether just or unjust, but the design is to bring 
aboui •a prompt investigation and payment of all proper 
claims. The penalty is intended to make the carrier 
prompt in the discharge Of its duties and to allow to the 
owner of the goods compensation for the trouble and e-,& 
pense of a suit Which the unreasonable delay and refusal 
of the carrier to pay has made necessary. In such cases 
penalties may be made cumulative in order to make it to 
the interest of the carrier to perform its duty. For in-
stance, section 7525 provides that when a railroad com-
pany , shall discharge, without • cause, ally employee, his 
wages shall become due at once, and, upon the refusal to 
pay him, a penalty for the nonpayment of such _wages 
shall continue from the date of the discharge at the same 
rate until paid. 

The section, however, contains a proviso that such 
wages shall not continue more than sixty days links§ an 
action therefor shall be commenced within that time. This 
section has been held constitutional by this court in nu-
merous cases.. Other statutes have heen held constitu-
tional which provide a cumulative •penalty to railroads 
failing or refusing to deliver freight or_ perform other 
duties required by the statute within a Specified time. 

In the first mentioned case the cumulative penalties 
only run for a stated length of time where suit is not 
brought, and this prevents them from becoming exceSsive 
and unreasonable. 

In the latter class of cases the continued negligence 
of the carrier renders the penalties cumulative. Under - 
the present statute there is no limitation to prevent the 
'penalties from becoming excessively cumulative at the 
will of- the owner of the goods. This makes thO statute 
.oppressive and unreasonable. It ceases to be a. statute 
for_ the protection of the public, but becomes one whieh
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enables the shipper, by delay in bringing his "suit, to force 
the carrier to pay his claim, however unjust and unrea-
sonable it might be, or, for its refusal to do so, to pay a 
penalty which, by the action of the owner of the goods 
and not the carrier, had been allowed to continue until it 
became wholly disproportionate to the loss suffered. In 
other words, the statute gives the option to the shipper 
to make the penalty cumulative and to become oppressive. 
Therefore, the cumulative penalties provided by the stat-
ute are . unreasonable, and by the act of the owner may be-
come so excessive as to prevent the carrier from resort-
ing to the courts to contest the correctness of the claim. 
The penalty clause of the statute is unconstitutional in 
that it denies to the carrier the equal protection of the 
law and deprives 'it of its property without due process 
of law.	 • 

lt follows that the judkment must be affirmed.


