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MANGRUM v. STATE.
Opinion delivered December 18, 1922.

1. INTOXICATING LIQUOR—LIABILITY AS ACCESSORY.—Where a

* constable took whiskey from one whom he caught manufacturing

it, instead of arresting the latter, and returned from time to

time for more liquor as the price of continued silence, he was an
accessory after the fact to making intoxicating liquor.

2. CRIMINAL LAW—REPETITION OF INSTRUCTIONS.—Refusal of in-

structions fully covered by the instructions given was not error.

3. CRIMINAL LAW-—INSTRUCTION—FALSE TESTIMONY.—An instruc-

tion that “if you find that any witness has wilfully sworn falsely

as to any material fact in issue In the case, then you may dis-

“regard all the evidence of such witness if you see fit and proper,

or you may give regard to that portion of the evidence of such

witness which you believe to be true and disregard that portion
you believe to be false,” is open to a specific objection.

Appeal from Craighead Circuit Court, Lake City
District; R. E. L. Johnson, Judge; reversed.

. T. A. Turner and Oliver Hurst, for appellant. .

J. S. Utley, Attorney General, Elbert Godwin and
W. T. Hammock, Assistants, for appellee.

Swmrre, J. Appellant was convicted under an indict-
ment charging him with being an accessory after the fact
to making intoxicating liquor, the crime of making liquor
having been committed by one Linzy Gyngard.

It is suggested by the State that none of the alleged
errors assigned for the reversal of the judgment appear
upon the face of the record, and that, as the bill of excep-
tions was not filed within the fifty-five days allowed by
the court for that purpose, there are no questions pre-
sented for our review. -

The judgment overruling the motion for a new trial
and sentencing the defendant was entered on August 24,
and in response to a writ of certiorari the clerk of the
court below now certifies that the bill of exceptions was
filed on October 17, 1922, which was within the fifty-five
days allowed. ' .

There are two motions for a new trial, one filed on
August 24th, and another which the clerk of the court
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below certifies was filed as a substitute for the one filed-
on August 24th. : '

We must, of course, confine our consideration to the
motion for a new trial filed August 24th, as that is the
motion passed upon by the court below. There appears
to have been no authority for filing the substituted mo-
. tion for a new trial; and we do not therefore consider
the errors assigned which are not also_ assigned in the
motion filed August 24th. ‘

The first error assigned is that the indictment was
not returned as required by law. An error was made by
the clerk of the court below in numbering the indictments
-returned by the ‘grand jury; but the court heard testi-
mony showing the facts and entered an order numc pro
tunc, from which it now appears that the indictment was
properly returned. :

The second error assigned is that the court erred in
overruling the demurrer to the indictment. No error in
the indictment is pointed out, and we perceive none. '

The third ground of the motion for a new trial is
that the court erred in not directing the jury to return a
verdict of not guilty because of insufficient testimony.
On the question of the sufficiency of the testimony, it may
be said.that Gyngard admitted that he had made a little
whiskey, and appellant had caught him doing so. Appel-
lant was the constable of the township, and, instead of
arresting Gyngard, -as he should have done, he took a
quart of the whiskey, with the understanding that he
would say nothing about it, and he returned to Gyngard’s
house from time to time for more of the liquor as the
price of continued silence. This testimony, if true, con-
stituted appellant an accessory after the fact. Stevens v.
State, 111 Ark. 299. .

The substitnted motion for a new trial raised certain
questions about the corroboration of Gyngard, which we -
do not consider, as they are not raised in the motion for
a new trial which is properly before us.

.. The next ground for a new trial is that the court
erred in refusing to give an instruction numbered 3 re-
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quested by appellant. This instruction appears to be
fully covered by other instructions which were given.

The next ground for a new trial is that the court
erred in giving an instruetion numbered 7, and in refus-
ing to strike out of that instruction the words, ‘‘then you
may disregard all the evidence of such witness.”’

This instruction numbered 7 dealt with the.credibil-
ity of witnesses, and concluded as follows: ‘‘While you
cannot arbitrarily refuse to believe the evidence of any
particular witness, on the contrary it is your duty, if you
can do so, in considering the evidence in the case, to har-
monize the evidence of all witnesses who testify, still, if
you find that any witness has wilfully sworn false as to’
any material fact in issue in the case, then you may dis-
regard all the evidence of such witness, if you see fit and
proper, or you may give regard to that portion of the
evidence of such witness which you believe to be true and
disregard that portion you believe to be false.””’

This instruction is not a correct declaration of the
law; and the-objection to it is sufficiently specific to call
the defect therein to the attention of the court. This de-
fect is that it tells the jury that if they find any witness
has wilfully sworn falsely to any material fact in issue,
they may disregard all the evidence of such witness if

they see fit and proper so to do.
' An instruction of similar import was condemned in
the case of Prewitt v. State, 150 Ark. 279, where we said:
““In the case of Taylor v. State, 82 Ark. 540, an instrue-
tion of identical purport and of similar phraseology was
reviewed and condemned by the court. Mr. Justice Rip-
pick, speaking for the court, said: ‘‘This in effect tells
the jury that if a witness has wilfully sworn falsely to
any material fact, the jury may disregard his entire tes-
timony, even though they should believe part of it to be
" true. But the jury has no right to reject any material
testimony they may believe to be true. If a witness tes-
tified to a wilful falsehood in reference to a material fact,
the jury should take that into consideration in weighing
other portions of his testimony; and, if they conclude
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that none of his testimony is wor (hv of belief, they should
reject it; but they have no right to reject any truthful
statement simply because the WltlleSS has told a false-
hood about something else. It may happen that a wit--
‘ness, because he wishes to shield himself, or for some
0t11e1 reason, may fail to tell the whole tluth may be
gmltv of a WJlful misrepresentation as to his own inter-
est in or connection with the crime, and yet, as to other
facts throwing light on the c11me, he may give evidence
of the greatest importance. The jury, after being satis-
fied that e has sworn falsely as to any material matter,
should scrutinize his other statements with great cau-
tion before accepting them as true; but, when once they
become convinced that he has told the truth they should -
not reject it. * -* * 7 Other later cases to the same
effect are: Griffin v. State, 141 Ark. 46; Johnson v. State,
127 Ark. 524; Johnson v. Sta,te 120 Ark. 202.”’

In the later cases of Muichison v. State, 153 A1k 300,
and Holmes v. State, 153 Ark. 399, we again condemned
a similar instruction, but did not reverse the judgment
in either of those cases, for the reason that no specific
objection thereto was made Here, however, there is a.
* specific objection, and the judgment must be reversed

No other errors appear in the record which we may
consider; but, for the error indicated, the judgment is
reversed, and the canse remanded for a new trial.



