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Arransas Lanp & Lumser Company v. Davis.

Opinion delivered November 13, 1922,

1. RAILROADS—FEDERAL CONTROL.—A railroad company is not liable,
either at common law or under the Federal Control Act, § 10, on
a cause arising from operation of its railroad by the Govern-
ment through the Director General.

2. LIMITATION OF ACTIONS—TIME OF BRINGING SUIT.—Where an ac-
tion was brought within time against one as Director General
of Railroads when he was not such, and subsequently the Direc-
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tor General was substituted as defendant, the time of bringing
the action, and not the time of substitution, governed as to the
statute of limitations.

Appeal from Hempstead Circuit Court; George R.
Haynie, Judge; reversed.

Graves & McFaddin, for appellant.

The court erred in sustalmncr the demurrers of the
defendants.

This was a suit against the United States Govern-
ment, and the failure to name James C. Davis as Federal
Agent was not error. 109 S. E. 470; 263 Fed. 211; 229
S. W. 44; 147 Ark. 598; Mo. Pac Ry. Co V. Jolmsou 153
Ark. 146.

King, Mahaffy & Wheeler, for appellee.

The demurrers of the defendants should have been
sustained. 234 8. W.617; 41 Sup. Ct. 593.

Harr, J. The Arkansas Land & Lumber Company
1nst1tuted this action for damages against the Missouri
Pacific Railroad Company, St. Louis-San Francisco Rail-
way Company, John Barton Payne, Director General,
and John Barton Payne, Federal Agent, to recover dam-
ages in the sum of $582.58 on account of the conversion
by the defendants of a certain carload of Iumber
shipped by the plaintiff from Malvern, Ark., to Blackwell,
Okla.

The cause of action arose on July 23, 1918, which
was during the Federal control of the rallways of the
United States, and the suit was filed on July 9 1921.
All the defendants at that time were made parties by
name, except John Barton Payne was sued as Director
General of Railroads and Federal Agent, instead of
James C. Dayvis.

The Missouri Pacific Rall\vay "Company and the
St. Louis-San Francisco Railroad Company filed demur-
rers to the complaint.

The defendant, John Barton Payne, as Dlrector
General and Federal Agent, filed a plea in abatement,
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stating that at the time the complaint was filed he was
not Director General of Railroads of the United States.

On October 10, 1921, the plaintiff made a motion to
substitute Jas. C. Davis as Director General of Rail-
roads and the agent of the United States under the Fed-
eral Transportation Act.

James C. Davis entered his éppearance to the cause
and pleaded the statute of limitations of three years.
The same attorney represented all the defendants.

The court sustained the demurrer of the Missouri
Pacific Railroad Company and of the St. Louis- San
Francisco Railroad Company, and dismissed the com-
plaint as to each of them.

The court also found that the service of summons
upon John Barton Payne, as Director General of Rail-
roads and Federal Agent, was not a valid service on Jas.
C. Davis as Director General of Railroads and Federal
Agent. The court therefore sustained the plea of the
statute of limitations of the defendant, and the complaint
was dismissed as against the Director General of Rail-
- roads and Federal Agent appointed by the President un-
der sec. 206 of the Transportation Act of Congress of
1920.

From the judgment rendered dlSIIllSSng his com-
plaint the plaintiff has duly prosecuted an appeal to thls
court,

The circuit court was right in sustaining the demur-
_rers to the complaint filed by the Missouri Pacific Rail-
road Company and the St. Louis-San Francisco Railroad
Company. According to the allegations of the com-
plaint, the cause of action acerued while the railroads in
question were operated by the Director General of Rail-
roads during the World War.

In Missouri Pacific Railroad Company v. Ault,
256 U. S. 554, the Supreme Court of the United States
held that a rallroad corporation is not liable, either at
common law or under section 10 of the ‘Federal Control
Act, upon a cause of action arising out of the operation
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of its railroad by the government through the Director
General of Railroads.

We are of the opinion, however, that the court erred
in sustaining the plea of the statute of limitations of the
Director General of Railroads. The suit was brought
against John Barton Payne, as Director General of Rail-
roads, within three years after the cause of action ac-
crued. It was ascertained that he was not the Director
General of Railroads at the time the suit was commenced,
and James C. Davis, who was the Director General of
Railroads at that time, was substituted as defendant in
his stead. The judgment of the court below proceeded
upon the theory that this was a substitution of a new de-
fendant and was, in fact, the institution of a new action
within the 1nh1b1t1on of the case of Schiele v. Dillard,
94 Ark. 277.

We cannot agree with counsel in this contention. We
do not think there was in fact a substitution of parties.
The amendment only made specific what was not appar- -
ent before, and it is certain from the record that no
prejudice resulted to the defendant. This is in appli-
cation of the well settled doctrine in this State that
amendments may be made to correct an error in the name
of the defendant. St. L. I. M. & S. Ry. Co. v. Camden
Bank. 47 Ark. 541; St. L. 1. M. & S. Ry. Co. v. Haist, 71
Ark. 258; Snowdefnv Thompson, 106 Ark. 517, and Buck—
ley v. C’ollms 119 Ark. 231.

In the case of Snowden v. Thompson, supra, suit was
brought in the name of the directors of a drainace dis-
trict, who alone were authorized to bring suit for the dis-
trict, and the court held that the failure to name the dis-
trict as plaintiff was a defect of form only, and that it
was the duty of the trial court to permit the complaint
to be amended to conform to the statute.

“When the United States took over the operation of
the railroads during the World War, a Director General
of Railroads was appointed to operate them anhd suits
were authorized to be brought against him and service
to be had upon the various agents employed in operat-
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ing the roads, as was the case before the Federal Control -
Act was passed by Congress.

In the present case service of summons was had
upon the station agent in the manner prescribed by law.
The station agent was in the employment of the Direc-
tor General of Railroads. The Director General of Rail-
roads in his official capacity could alone sue and be sued
in all matters pertaining to the operation of the railroads
under his control. The same attorneys represented all
the defendants. The Federal control was exclusive and
complete. The Director General was given full power
to take possession and operate the railroads to this end.
To- accomplish this purpose the Director General had,
control over the existing railroad officials and employees,
and they were authorlzed\to continue to perform.their
duties in accordance with their previous authority.
Northern Pac. Ry. Co. v. North Dakota, 200U S. 135.

In the original complaint a mistake Was made in the
name of the Director General, and by correcting this mis-
take a new suit was not i.nstituted; for the Ditector (len-
eral of Railroads, in his official capacity as the represent-
ative of the United States, was the real party in inter-

“est.  Our Civil Code provides that the court may at any

time, in the furtherance of Justlce amend any plearhnO’
- by correcting a mistake in the name of a party. Craw-
ford & Moses’ Digest, see. 1239.

In construing a similar pr0v1s1on the Court of Ap-
peals of Vlrgmla held that, in a suit against an agent
designated by the Presnient to defend actions against
railroads under Federal control the plaintiff may amend
the declaration by correcting the name of the awent
Bailey v. Hines (Va.), 109 S. E. 470.

So, too, in Payne v. Stockton, 147 Ark. 598, where an
action had been brought agamst the Dlrector General
and there was a substitution in the name of the Director
General, it was held that no new service of summons was
necessary. The court said that the action was against
the United States, and when appearance was entered for
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Walker D. Hines, as Director General and Special Agent,
it was the appearance of the United States, and that the
substitution of John Barton Payne for Hines was merely
to correct an error in the name of the representative of
the United States. . ,

In the application of that doctrine to the present case
we are of the opinion that the court below erred in hold-
ing that the substitution of Davis for Payne as Director
General was in effect the bringing in of a new party to
the suit and was tantamount to the bringing of a new
suit, so that the action was barred by the three-year stat-
ute of limitations.

. Tt follows that the judgment must be reversed, and
the cause will be remanded, with directions to overrule
the plea of the statute of limitations of the Director Gen-
eral of Railroads to the complaint, and for further pro-
ceedings according to-law. -
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