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HUME V. INDIANA NATIONAL LIFE INSURANCE COMPANY. 

Opinion delivered November 6, 1922. 
1. PLEDGE—CONTRACT CONSTRUED.—A contract reciting that a re-

insurance contract and certain mortgage indebtednesses were as-
signed as "the absolute property" of the party of the first part, 
named therein, held to constitute merely a pledge where the 
contract further stipulated that the reinsurance contract and 
mortgage indebtedness were to be held merely as collateral 
security. 

2. MORT GAGES—PAYMENT—BURDEN OF PROOF.—In an action to fore-
close a mortgage, the burden of proof is on a party who pleads 
payment. 

3. PAYMENT—TAKING NOTE OF A THIRD PERSON.—The assignment by 
a mortgagor to the mortgagee of notes of a third person does not 
constitute payment, in the absence of proof that the notes were 
so accepted; the presumption being that they were taken only 
as security. 

4. MORTGAGES—RIGHT TO DECLARE DEBT DUE.—Where a mortgage re-
quired the mortgagor to keep the taxes paid, and authorized the 
mortgagee, on the mortgagor's failure to comply with the terms 
of the mortgage, to declare the .entire amount due, the mort-
gagee, on the mortgagor's failure to pay taxes, was authorized 
to declare the principal debt due and to foreclose the mortgage in 
nonpayment thereof. 

5. MORTGAGES—DEFENSE OF JUNIOR LIENOR.—A foreclosure decree 
should not be set aside at the request of a junior lienor, after 
the prior lien has matured, merely because the foreclosure suit 
was instituted before its maturity. 

6. MORTGAGES—TITLE OF MORTGAGOK—The mere fact that a convey-
ance to E. designates him "trustee," and that he executes a 
mortgage by the same designation, does not create a trust, and 
it will be presumed, in an action to foreclose the mortgage, in 
the absence of a showing 6f the existence of a trust, that the 
legal title was in the mortgagor. 

7. TRUSTS--ENFORCEMENT BY JUNIOR LIENOR.—In an action to fore-
close a mortgage in which the mortgagor describes himself as 
"trustee," in which no objection was raised by the beneficiary 
as to the trustee's authority to execute the mortgage, a junior 
lienor could not raise that question. 

Appeal from Arkansas Chancery Court, Northern 
District; John, M. Elliott, Chancellor; affirmed.
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Frank L. Hume, and Buzbee, Pugh & Harrison, for 
appellant. 

The mortgage was invalid in that the trustee had no 
authority to execute the mortgage. 39 Cyc. 381; 14A 
Corpus Juris, p. 658, sec. 2653 ; 17 Ark. 438 ; 68 Fed. 
1006 ;, 81 Tex. 16; 16 S. W. 639; 66 Wis. 160; 57 Am. 
Rep. 256; 28 N. W. 369; 114 Ga. 719; 40 Atl. 791; 122 
Iowa 402 ; 98 N. W. 135; 80 Fed. 236; 25 C. C. A. 389. 

The foreclosure of the mortgage was premature, 27 
Cyc. 1595. There was no default of payment alleged in 
the complaint. 19 •Standard Enc. of Proc. 949. 

The allegations in . the complaint must set out the 
breach of the conditions of the mortgage to give the court 
jurisdiction to foreclose. Wiltsie on Foreclosing Mort-
gages, 3rd. ed., sec. 360. 

John L. Ingram, for appellee. 
A mortgage of trust property is valid, regardless of 

whether it was authorized or not, where it is clearly as-
sented to or ratified by the cestui que trust. 39 Cyc. 183. 

The writ was never levied. C. & M. Dig., sec. 507. 
The return of the sheriff was defective, in that it did 
not describe any land. C. & M. Dig., sec. 6982. 

McCuLLOCH, C. J. Appellee instituted this action in 
the chancery court of Arkansas County to foreclose a 
mortgage, dated December 29, 1916, executed to it by .11. 
M. Evans, trustee, on certain lands in that county, to se-
cure the payment of a note in the sum of $22,000, with in-
terest notes payable semi-annually. Certain other par-
ties, in addition to Evans, were joined as defendants upon 
the allegation that they claimed interests in the mort-
gaged property, among others the appellant Hume, who - 
had obtained a judgment in an Indiana court against the 
Liberal Life Assurance Company, of Anderson, Indiana, 
for the sum of $821, and had, prior to the institution of 
appellee's foreclosure suit, commenced an action upon 
the Indiana judgment• in the circuit court of Arkansas 
County and caused an .order of general attachment to 
be issuea against the property of, said Liberal Life As-
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surance Company. All of the defendants in the action 
were nonresidents of this State and were brought in by 
publication of a warning order. An attorney ad litem 
was appointed for the nonhsident defendants, in accord-
ance with the statutes, but none of the defendants ap-
peared prior to the rendition of the decree. 

The mortgage and . note and interest coupons were 
introduced in evidence, and the court rendered_a decree 
in favor of appellee, foreclosing the mortgage and find-
ing the debt to be $24,954.56, and directing court's com-
missioner to sell the mortgaged property. The property 
was sold by the commissioner, and brought at the sale 
the aggregate sum 'of $10,125, appellee being the pur-
chaser of one of the tracts for the sum of $4,000, and the 
remainder of the land being sold to C. E. Shearman, 
who was not a party to the action. The sales by the 
commissioner were duly reported by the commissioner 
and confirmed by the court, and deeds were executed 
pursuant to the terms of the sale, under orders of the 
court. 

Within two years after the rendition of the decree, 
appellant Hume appeared and filed his application un-
der the statute (Crawford & Moses' Digest, § 6266) to 
have the cause retried as to him, and upon giving bond 
for costs, as required by the statute, the court ordered 
a retrial of the cause as to the rights of appellant. Ap-
pellant then filed an answer presenting the following 
defenses : first, that there had never been an indebted-
ness to appellee by the mortgagor in the sum claimed; 
second, that the indebtedness secured by the mortgage 
had been fully paid; third, that the mortgage debt was 
not due at the time of the commencement of the action; 
and fourth, that the mortgage was invalid because the 
mortgagor conveyed only as trustee and without au-
thority from the cestui que trust. 

On the final hearing the court decided the issues 
against appellant and rendered a decree reaffirming the 
terms of the original decree and denying appellant's
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right to assert a lien against the appellee. The cause 
was heard upon the pleadings and exhibits,. including the 
mortgage and notes, and upon the deposition of one 
Rudd, the treasurer of appellee corporation, who ex-
hibited with his deposition a certain contract between 
appellee and Evans, the mortgagor. 

Appellee is an Indiana corporation, engaged in the 
life insurance business at the city of Indianapolis, and 
the Liberal Life Assurance Company of Indiana is like-
wise a corporation engaged in the insurance business at 
Anderson, Indiana, and the latter entered into a con-
tract with the former for reinsurance of the latter's 
business,' but the record does not embrace that contract. 
It appears, however, from the testimony of witness Rudd, 
that this was a speculative contract, as it was uncertain 
whether it would finally result in profit or in loss to the 
Liberal Life Assurance Company. This depended upon 
whether the reinsurance resulted in profit or in loss. 

Business relations had also existed between the Lib-
eral Life Assurance Company and the Pittsburg Bank for 
Savings, of Pittsburg, Pennsylvania, and the Liberal 
Life Assurance Company had become largely indebted to 
said banking institution, and had assigned to the bank 
its reinsurance contract with appellee as collateral se-
curity for a debt of $27,318.74. The Liberal Life Assur-
ance Company had also assigned, as collateral, to said 
bank two notes executed by' Sidney G. Brain and Fran-
cis E. Brain for $10,000, which were secured by a mort-
gage on land. 

On the date of the execution of the mortgage in 
controversy by Evans as trustee to appellee, these two 
parties, appellee, and Evans acting as such trustee, en-
tered into a written contract setting forth in extenso the 
contract between the Liberal Life Assurance Company 
and the Pittsburg Bank for Savings, which recited that 
the company was indebted to the bank "in the sum of 
$27,318.74, evidenced by a note and secured by collateral 
in the form of reinsurance contract entered into between
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the two said named life insurance companies and two 
certain mortgage indebtednesses executed by Sidney 
G. Brain and'Francis E. Brain, each for $10,000, as well 
as a lot of other mortgage indebtedness, some of which 
have been foreclosed upon by the receiver for the said 
bank." 

The contract between the parties then contains the 
following clause relative to the purchase by appellee of 
the debt and collateral securities from the Pittsburg 
bank: 

"Now, it is mutually agreed by the parties hereto 
that the said first party bas taken an assignment of said 
reinsurance contract and has purchased said two Brain 
mortgage indebtednesses from G. H. Getty, as receiver of 
said Pittsburg Bank for Savings, at and for the price of 
$27,318.74, the same to be divided as follows : 

"For said two Brain mortgages indebted-
nesses	 $15,318.74 

"Advance on reinsurance contract	 12,000.00 
"And said two Brain mortgage indebtednesses and said 
reinsurance contract shall be the absolute property of 
the said first party hereto, subject to the terms and con• 
ditions hereinafter stipulated." 

There are numerous other recitals in this contract, 
which are unnecessary to set forth, but there are certain 
other clauses which throw light upon the character and 
extent of the indebtedness secured by the mortgage in 
controversy. 

The contract provided that 'appellee should keep an 
account of the proceeds derived under the reinsurance 
contract and charge the Liberal Assurance( Company 
with any deficit, and credit it with any profits derived 
therefrom. 

The contract contains the following stipulations 
concerning the execution of the mortgage in controversy: 

"The second party has this day executed his note 
for $22,000, payable to the first party hereto, secured by 
a mortgage on certain real estate in Arkansas County, in
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the State of Arkansas, owned by him as trustee, and ac-
quired by said conveyance from said receiver, which said 
note and mortgage are made a part hereof as fully and 
completely as though set out herein in full." 

The following stipulations in the contract are also 
deemed to be material to the present controversy : 

"It is understood and, agreed that, should there be 
any deficit in any of the assets turned over by said 
Liberal Life Assurance Company of Indiana for reserve, 
as aforesaid, to the said first party, the same . shall be a 
charge against the second party hereto, and he agrees 
to repay the same, with interest thereon at the rate of six 
per cent. per annum, to the first party, and it shall be a 
part of said mortgage indebtedness this day executed. 
Likewise, should there be in the future coming to the 
second party hereto on said reinsurance contract any 
amount less than $12,000, such sum, together with interest 
thereon, shall be a charge against the second party here-
to, and he agrees to repay the same, but, should there be 
an excess of $12,000 on said reinsurance contract, the 
same shall be credited to the second party's indebtedness 
this day created. * * * * 

"It is agreed that whenever said contract between 
said Pittsburg Bank for Savings and said Liberal Life 
Assurance Company of Indiana shall have been fully 
carried out and any and all sums to be paid by the second 
party to the first party, as herein stated, shall have been 
paid, and first party shall have received from said two 
Brain mortgage indebtednesses, said reinsurance con-
tract and the mortgage indebtedness this day created, 
the sum of $27,318.74, together with interest there-
on at the rate of six per cent. from this day, and shall 
have been allowed to retain the $5,000 discounts made on 
said two ,Brain mortgages, and shall have been repaid 
any and all sums for making up the deficits as herein 
mentioned, then the first party hereto agrees to cancel 
said mortgage indebtedness this day created."
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The contention of counsel for appellant is that, 
under the terms of the contract, only the sum of $12,000 
can be treated as an advance by appellee so as to bring 
it within the mortgage indebtedness, and that the remain-
ing sum of $15,318.74 was Merely used in the purchase 
of the Brain notes. - 

It will be observed that in a clause of the contract 
which we have just quoted it is expressly stated that not 
only the Brain mortgage indebtedness, but - also the re-
insurance contract, should become the absolute property 
of apPellee, but the other stipulations in the contract 
show clearly that not only the Brain mortgage but the 
reinsurance contract were to be held merely as collateral 
security for the amount paid by appellee to the bank. 
The contract expressly provides, notwithstanding the 
fact that it reads that the reinsurance contract is to be 
the absolute property of appellee, that the latter should 
keep an account of the profits and losses under the re-
insurance contract, and account to the tru4ee of the 
assurance company for any profits and charge him with 
any deficit which might arise. 

The last clause copied shows- very clearly, too, that 
the whole sum of $27,318.74 paid to the Pittsburg Bank 
for Savings was to be treated as an' advance to the 
Liberal Life Assurance Company, and that not only the 
Brain mortgages but likewise the reinsurance contract 
was to be held as collateral security. This clause of the 
contract provides that when the appellee "shall have 
received from said two Brain mortgage indebtednesses, 
said reinsurance contract and mortgage indebtedness 
this day created, the sum of $27,318.74, together with 
interest thereon at the rate of six per cent. from this 
day, and shall have been allowed to retain the $5,000 dis-
count made on said two Brain mortgages, and shall have 
been repaid any and all sums for making up the deficits 
as herein mentioned, then the first party hereto agrees 
to cancel said mortgage indebtedness this day created" 
—meaning, of course, the mortgage in controversy. .
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When these transactions are read together, it is 
clear that the parties intended that appellee was to hold - 
the Brain notes and the reinsurance contract as collateral 
security, and that the mortgage and notes in controversy 
were also executed on the lands in Arkansas as further 
security for any indebtedness which existed or might 
arise under that contract. 

The next contention is that the mortgage debt has 
been paid, but this contention is based upon the theory 
that the debt only amounted to $12,000, and, as we have 
already seen, this is not correct. 

Appellee made out its case by the exhibition of the 
mortgage and notes in controversy, and the burden of 
proof was on appellant to make good his plea of payment. 
The universal rule on this subject is that the burden of 
proof rests upon the party, who pleads payment of a 
debt. Authorities on this subject are so numerous and 
unanimous that it is unnecessary to cite them. We fail 
to discover any reason for not applying that rule to the 
facts of the present case. It is neither alleged nor proved 
in the case that there was any fraud or collusion between 
the parties to the mortgage, nor does it appear that the 
facts in regard to the transactions between the parties 
are peculiarly within knowledge of appellee so as to place 
upon it the burden of making disclosures. Mr. Rudd, 
the treasurer of appellee corporation, was examined as 
a witness by appellant, and disclosed all the facts in 
relation to these transactions, and produced all the 
papers asked for. All the facts upon which appellant 
bases his claim of payment of the mortgage debt rest 
upon Rudd's testimony,. and it is not contended that there 
was anything undisclosed about the transactions between 
the parties. The contention as to the payment of the 
debt is based upon the receipt by ap pellee of the notes 
of three persons, Shutt, Tindall and Kinney, aggregating 
$15,800. The facts in regard to this transaction are 
fully disclosed by Rtidd in his testimony, and are 
undisputed.
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It appears that the Pittsburg bank had a prior lien 
on some of the lands embraced in the mortgage to appel-
lee, and appellee's mortgage was therefore subordinate 
to those liens. After the execution of the mortgage to 
appellee these lands were sold by the receiver, with ap-
pellee's consent, to Shutt, Tindall and Kinney, respect-
ively, for the sums of $4,000, $4,800, and $7,000. The 
bank's claim and lien on these lands was only held as 
collateral security, and the receiver took notes from 
these purchasers and assigned them to appellee. Rudd 
testified that he received payments on these notes, aggre-
gating $6,120.98, and that under the contract four-
elevenths of that sum, amounting to $2,225.80, was paid 
to the Fort Dearborn National Bank of Chicago, on the 
debt of the Liberal Life Assurance Company to that 
concern, leaving a net amount of $3,895.18, in cash, to be 
applied by appellee. Rudd was not asked to state in 
detail the purpose of the transfer of these notes to ap-
pellee, and merely stated the fact that the transfers were 
made. Appellant, who was examining the witness, rested 
upon the only statements made by Rudd, without at-
tempting to show whether or not the notes were accepted 
as payments on the mortgage debt. It has been held 
in many decisions of this court that the execution or 
transfer of a note is not a payment of the debt unless it 
is agreed that the note is taken in payment. Blunt v. 
Williams, 27 Ark. 374 ; Henry v. Conley, 48 Ark. 267; 
Triplett v. Mansur-Tibbetts Imp. Co., 68 Ark. 230; Estes 
v. Lamb & Co., 149 Ark. 369. 

The court has also held that the assignment by a 
debtor to his creditor of a note of a third person is 
presumed to have been done as security and not as pay-
ment. Malpas v. Lowenstine, 46 Ark. 552. 

Even if the acceptance of the notes as payment pro 
tanto were shown, it was not sufficient to discharge the 
full amount of the mortgage indebtedness to appellee, 
but, as we have already seen, there is no proof to show 
that the notes were so accepted, and the presumption
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must be indulged that they were taken only as security. 
This is in conformity with the contract between the 
parties, which shows that everything received by appellee 
from the Liberal Life Assurance Company Was to be 
taken as collateral, the proceeds of which were to be 
finally accounted for. 

The testimony of Rudd shows that at the time of 
the last accounting there was a considerable deficit under 
the reinsurance contract, and, if that is true, the Liberal 
Life Assurance Company is still indebted to appellee in 
a greater portion of the original amount paid by it to the 
Pittsburg Bank, at least there is sufficient testimony to 
sustain the finding of the chancellor that the full amount 
of the mortgage debt is unpaid, or that it was unpaid at 
the time of the decree in this case. 

The purchase price of the lands at the sale was only 
sufficient to pay something less than one-half of the mort-
gage indebtedness. There was therefore no error COM-
mated by the chancellor in refusing to hold that the debt 
had been paid, in accordance with appellant's contention. 

It is next insisted that the original action was pre-
maturely instituted, and it is argued that this should 
defeat recovery by appellee in this case. 

It is true that the principal of the mortgage debt was 
not due at the time of the institution of this suit, but it 
became due long before appellant contested appellee's 
right to foreclose. The foreclosure might well be sus-
tained upon the failure of the mortgagor to pay the taxes 
on the land. There is a clause in the mortgage requiring 
the mortgagor to keep the taxes paid on the land, and a 
further stipulation to the effect that if the mortgagor 
"shall fail to comply with the terms set up in this deed,or 
shall fail to pay the .note, together with the coupon notes 
which this deed is given to secure, according to the tenor 
thereof, the said party of the second part may declare 
all moneys owing to it and secured by this deed im-
mediately due, and proceed to collect the same."
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The record recites that the cause was heard, among 
.other things, on the certificate of the amount of taxes, 
but this certificate is not in the record, and we must 
indulge the presumption that there was sufficient to 
prove a substantial failure to comply with the terms of the 
mortgage in regard to keeping the taxes paid. 

There are still other reasons why appellant's con-
tention cannot be sustained as to the immaturity of the 
right of action at the time it was commenced. Appellant 
was not a party to the mortgage, but is merely a junior 
ienor, and has the right only to contest the foreclosure 
to the extent of his lien. At the time he appeared to 
assert his lien as against the right to foreclose, the 
mortgage debt was due, and the mortgagor had made no 
objection to the foreclosure. Appellant, therefore, 
occupied the position of a junior lienor, with the prior 
lien of appellee fully matured at that time, and he could 
not then complain of the premature institution of the 
action. We can conceive of no principle of equity upon 
which a foreclosure decree should be set aside at the 
request of a junior lienor after the prior lien has 
matured, merely because it was immature at the time 
the action was originally instituted. 

Finally, it is contended that the decree should be 
reversed because Evans, as trustee, had no authority 
from the Liberal Life Assurance Company to make the 
conveyance. 

It is not shown by this record where the legal title 
to these lands was vested at the time of the execution of 
the mortgage, but it must be assumed . from the record in 
this case that the legal title was in Evans. Appellant's 
attachment lien was a general one against the property 
of the Liberal Life Assurance Company, and there was no 
proof introduced to show a trust in .„its favor. The mere 
fact that the lands were held under a deed of conveyance 
to Evans under the designation "H. M. Evans, trustee," 
was not, of itself, sufficient to create a trust. Pharr v. . 
Fink, 151 Ark. 305, Assuming, however, that there WA*
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a trust in favor of the Liberal Life A-ssurance Company, 
there had been no objections made by the cestui que 
trust, and the lack of power was not pleaded in the action 
by that defendant. Appellant, as a junior lienor, is in 
no attitude to raise that question where it has not been 
raiSed in the action by the only defendant who Could 
have raised it, viz., the beneficiary in the trust. 

Our conclusion is therefore that there is no error 
in the proceedings, and the . decree is affirmed. 

HART and HUMPHREYS, JJ., dissent.


