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CRAWFORD v. SLATEN.
Opinion delivered October 16, 1922.

1. REPLEVIN—NECESSITY OF DEMAND.—In replevin by a landlord
against a share-cropper for certain cotton, demand by plaintiff
before suit was unnecessary where the undisputed evidence that
demand would have been unavailing because defendant con-
tested plaintiff’s  right to recover.

2. REPLEVIN—COUNTERCLAIM.—In replevin by a landlord against-a
share-cropper for recovery of the crop, where no claim for dam-
age for detention was made, and title was the only issue, it
was error to submit a counterclaim for damages for breach of
contract in failing to make repairs; such counterclaim being
foreign to the issue of title.

3. LANDLORD AND TENANT-—RELATION OF LANDLORD AND SHARE-
CROPPER.—A landlord and a share-cropper stand in the relation
of employer and employee.

.
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4. LANDLORD AND TENANT—ABANDONMENT—ABANDONMENT OF CROP

BY SHARE-CROPPER.—Where a share-crop'per atandons his crop,

" he forfeits it to the landlord, under Crawford & Moses’ Dig.,

§ 6886, providing that if'any laborer abandons his emplnyer, he
shall forfeit his wages or share of crop due him.

Appeal from Cleburne Circuit Court; J. M. Shinn,
Judge; reversed. '

Mortimer Frauenthal, for appellant.

1. The relation of employer and employee existed
between Crawford and Slaten. 48 Ark. 264; 70 Id. 427,
54 Id. 347.

Crawford was entitled to possession of the crop if
Slaten abandoned it, or attempted to turn it over to other
persons.- 130 Ark. 431.  The title to the crop was in
Crawford. 144 Ark. 289; 235 S. W. 135.

2. Slaten had not asked for damages in the justice
‘of the peace court on account of Crawford’s failure to
build or repair fences, and it was erroneous to admit
testimony on that issue in the cireuit court. 144 Ark.
293. ‘

3. The court erred in refusing -to consider instrue-
tions offered by the appellant. He was entitled to have
his theory of the case presented to the jury m proper
instructions. 87 Ark. 243, 281; 50 Id. 545; 52 Id. 45;
68 Id. 106. _

4. The instruction given by the court on its own
motion was, in effect, a direction to find for the defend-
ant, and was erroneous. Art. VII. § 23, Constitution;
107 Ark. 158; 37 Id. 164; 147 Id. 613.

No ‘brief filed for appellee. :

Humprreys, J. Appellant instituted suit in replevin
against appellee in the court of A. Kaufman, a justice of
the peace in Heber Township, Cleburne County, to recover
the possession of 1,430 pounds of seed cotton, alleging
that he owned same. The cotton was seized under a writ,
and later sold for $120. The pleadings were lost, and
the cause was continued from time to time. Finally an
agreement was reached as to the contents of the lost
papers, and the cause was tried upon the agreement and
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evidence, which resulted in a dismissal of the replevin
and a judgment in favor of appellee for $60, one-half the
value of the cotton, and damages to the amount of $40.
From the judgment an appeal was prosecuted to the
circuit court. The agreement, in lieu of the lost papers,
presented the sole issue of the title to the cotton. No
issue was presented by the agreement for damages on
account of the detention of the cotton. The agreement
did not contain a counterclaim of appellee for damages.

Upon trial de novo in the.circuit court, testimony
was adduced tending to establish three issues, and was
in conflict on each issue. The first issue was whether a
demand for the cotton was made by appellee before suit.
The next was whether appellant, the landlord, became
the owner of the cotton by virtue of abandonment of
the cotton crop by appellee, who was a share-cropper.
The last was whether appellant breached the rental con-
tract by failing to repair the fences so as to prevent the
cattle from injuring the cotton crop. :

The court instructed the jury to find the issues in-
the replevin suit against appellant becanse he made no
demand for the possession of the cotton before institut-
ing suit. This constituted reversible error, because the
undisputed evidence shows that appellee denied and
contested the right of appellant to recover the cotton.
Unless a demand would have availed, it was not necessary
to make it before the institution of the suit. Triplett v.
Rugby Distilling Co., 66 Ark. 220,

During the trial of the replevin suit in the circuit
court appellee was permitted, over the objection and ex-
ception of appellant, to introduce testimony in support
of the counterclaim for damages, on the ground that
appellant had breached the rental contract, in_failing
to make repairs on the fences so as to prevent cattle
from injuring the crop. No claim of damages was made
by appellant for detention of the cotton. The agree-
ment substituted for the lost papers presented the sole
question of title to the seed cotton. The counterclaim
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‘ was foreign to the issue of title and could not be set up

in a replevm suit where no damages were claimed by
the plaintiff in the action. The court therefore errone-
ously submitted the issue on the counterclaim to the
jury for determination.

The undisputed facts in the instant case show that
appellee was a share-cropper. This court is committed .
to the doctrine that a landlord and share-cropper stand
in relationship of employer and employee. Rand v. Wal-

“ton, 130 Ark. 431, and cases cited therein to this point.

-

It is provided by sec. 6886, Crawford & Moses’ Digest,
that, <‘if any laborer shall, without good cause, abandon
his employer before the explratmn of his contract, he
shall be liable to such employer to the full amount of
any account that he may owe him and shall forfeit to
his employer all wages or share of crop due him, or which
might become due h1m from his employer.”’ Testlmony
was introduced tending to show that appellant abandoned
the cotton -crop. The evidence was in conflict upon this
point. The court should have submitted the question
of . abandonment to the jury for determination. The
refusal to do so constituted reversible error.

On account of errors indicated, the judgment is re-
versed and the cause remanded for new trial.



