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TRIAL—DIRECTING VERDICT.—Where, in a prosecution for giving away
whisky on election day, there was evidence tending to show that the
whisky was given away by another, it was error to direct a verdict of
guilty.

Appeal from Polk Circuit Court; James S. Steel, Judge;
reversed.

Pole McPhetrige, for appellant.

It was error in the court peremptorily to instruct the jury
to return a verdict of guilty. There was evidence upon which
they might or not have found the defendant guilty, and the ap-
pellant was entitled to have their verdict uninfluenced by the
charge of the court.

William F. Kirby, Attorney General, and Dan’l Taylor, As-
sistant, for appellee.

Appellant’s own testimony amounts to a confession of
guilt. There is no prejudicial error.

Harr, J. The appellant was convicted under an indict-
ment charging him with giving away whisky on election day.

The evidence adduced at the trial is as follows: “J. J.
Turner, for the State, testified that on the general election day,
1906, the defendant gave him a drink of whisky in the back end
of Dr. Johnson’s office in the town of Hatfield. On cross ex-
amination he was asked: “Q. Where was it (meaning the
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whisky) when you got it? A. In the back end of Dr. Johnson’s
office. Q. Did you look there for it? A. Yes, looked up and
about there, and we did not find it when we first looked, and
Dr. Johnson came and pointed out where it was. Q. Then
what did Mr. Latch do? A. He took the bottle down out of
the shelf and told me to drink, and Mr. Latch drank, and Dr.
Johnson took one, too. Q. What was done with the bottle? A.
Mr. Latch set it -back on the shelf.”

Turner further stated that he did not know that he spoke
directly about whisky: “Me and him were talking as we gener-
ally do when we get together. This talk being at Dover's store,
or Wayland’s, and he said: ‘Let’s go down there together and
see what we carxfind.”” ,

Dr. Johnson testified as follows: ‘“Something like a ‘week_
or ten days before Mr. Hasher came to me to fix up some
medicine for his wife. I told him I would have-to have some
whisky or alcohol before I could fix it, and he said he would
‘get some. On the afternoon of the election day he came and
said that he had some whisky. He had something across his
shoulder, I didn’t know what, but of course I had an idea, and
I went in there and set down to the table and commenced writ-
ing, and George (meaning defendant) and Mr. Turner came,
and George made the remark: “Here (or there) is a bottle
that George Hasher left here.” “I taken it out, and George
went out in the meantime, and directly he came back with
Turner, and George said: ‘Doc, where is that bottle?” And
I said: ‘I set it on the shelf.” I can't sav who got it down. I
went ahead with my work. This is the only time I remember
of George getting any whisky, and I couldn’t say for sure
whether either of them taken a drink.”

The defendant testified as follows: “On the dav of the
election, I saw kind of a suspicious transaction bv Mr. Hasher
having what I thought was some whisky. I didn’t know whether
it was or not. I went down there to see if I could find out any-
thing. I didn’t know whether they had anything or not.. Mr.
Turner and I were talking about the saw mill business, and I
remarked to him, ‘Let’s go and see if we can find anvthing.”
When we first went in, Dr. Johnson was in the front room, doing
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some work. I made some remark about where it was, and he

told me.. I went and got it, and me and Mr. Turner took a

. drink of it. It wasn’t mine. After we had taken a drink, I put
it back where T found it.”

The court instructed the jury to return a verdict of gmlty
The jury returned a verdict of guilty, and assessed the punish-
ment at a fine of two hundred dollars.

The court erred in directing a peremptory verdict of gullt)
Under the testimony adduced at the trial, the jury could have
found that the whisky was given away by Dr. Johnson. At
least, the testimony was not undisputed, and it was for the jury
to say whether or not the defendant was guilty. State v. Cald-
well, 70 Ark. 74.

Reversed and remanded. -



