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MORPHEW V. STATE. 

Opinion delivered December 9, 1907. 

i. CRIMINAL, LAW—SUFFICIFNCY OF INDICTMFNT.—An indictment is suffi-
ciently certain if it enables the court to pronounce judgment on con-
viction according to. the right of the case. (Page 489.) 

2. SLANDER—surnotNCY or EvIngt.rct.—Where defendant, accused of 
slander, related that , he had taken liberties with the person of the 
prosecutrix, and tellen added that she consented to have sexual in-
tercouse with him, and that he then left, and he was then asked 
whether he had intercourse with her, and replied : "Don't ask me 
such a question," a finding that he charged her with fornication is 
sustained. (Page 490.) 

CONTINUANCE—DISCRETION Or COURT.—Where defendant, accused of 
slander, is shown to have charged the prosecutrix with fornication 
with himself, and admits at the trial that she was not guilty, it was 
not error to refuse to him a continuance in order to procure the 
testimony of a witness alleged to have seen him take liberties with 
the person of the prosecutrix. (Page 489.) 

4. APPEAL—EvmENCE Nor OBJECTED TO.—Appellant can not complain , of 
the admission of incompetent evidence if he made no objection 
thereto. (Page 490.)	• 

Appeal from Pike Circuit Court; James S. Steel, Judge ; 
affirmed.
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William F. Kirby, Attorney General, and Daniel Taylor, for 
appellee.

1. Motion for continuance properly refused. It was a 
matter of discretion with the trial court, which this court will not 
interfere with except in a case of injustice. 2 Ark. 33 : 8 Id. 119 ; 
13 Id. 720 ; 19 Id. 92 ; 22 Id. 164 ; 24 Id. 599 ; 26 Id. 323; 34 Id. 

720 ; 41 Id. 153; 54 Id. 243 ; 57 Id. 165 ; 61 Id. 88 ; 82 Ark. 105. 
2. The inadmissible testimony was harmless, and prayer 

number four, refused, was extremely argumentative and wholly 
without the province of the court in declaring the law. 

HILL, C. J. Appellant, Hugh Morphew, was indicted for 
slander, in four counts. A demurrer was sustained to fhyee of 
the counts, leaving the indictment effective only as to the second 
count, which charged that in a conversation with Frank Kennedy, 
on the i5th of November, 1906, he used language which, in its 
ordinary acceptation, amounted to charging that one Anna Mor-
row had been guilty of fornication with him. The indictment 
was returned on the 21st day of September. He was arrested, 
arid gave bond on the same day ; and on the 25th he filed a motion 
for continuance in order to enable him to obtain the testimony 
of a young lady living in Scott County. He alleged that this 
young lady saw the prosecutrix and himself together in the early 
part of 1905, and saw-him take indecent liberties with her person, 
with her consent ; that he did not know of this evidence until he 
arrived at court on the 25th of September ; that he then had a 
subpoena issued for her, and made efforts to communicate with 
her over the telephone, but failed ; that the facts set forth are 
true, and that he could prove said facts by no other witness whom 
he could then produce. 

This motion was overruled, the cause ordered to trial on the 
26th, and he was convicted, and his punishment assessed at six 
months' imprisonment in the State Penitentiary. He has ap-
pealed, but has not presented any brief to show wherein there 
was error in his trial. The court therefore turns to the motion 
for new trial to ascertain the errors complained of. 

The first three grounds attack the sufficiency of the evi-
dence ; but there can be no doubt of its sufficiency to sustain the 
verdict, and it would serve no useful purpose to review it. 

The next ground is an attack upon the indictment, alleging
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that it does not state facts sufficient to constitute a public offense. 
The indictment, in plain, intelligible language, sets forth the con-
versation with Frank Kennedy on which the slander is predicated, 
and the facts alleged constitute the offense charged within the 
definition of section 1854 of Kirby's Digest, and is sufficiently 
certain to enable the court to pronounce judgment according to 
the right of the case. The indictment contains all the elements 
required by section 2228 of Kirby's Digest. 

The next ground is the refusal of the trial court to grant 
the defendant a continuance, and this has given the court some 
hesitation. In the conversation for which he was convicted he 
described in detail certain familiarities that he had taken with the 
person of the prosecutrix, and then added that she consented to 
have sexual intercourse with him, and that he then left ; and he 
was asked by the witness if he had had intercourse with her, and 
he replied : "Don't a gk me such . a question." Taken in con-
nection with what he had just told the witness, his refusal to 
answer this question could have no other meaning than to charge 
that the prosecutrix had submitted her person to him, and the 
jury evidently so understood it. He admits on the trial that he 
did not have intercourse with her, but says that he did take the 
liberties, and admits telling of them, and denies that he charged 
her with fornication. The prosecutrix denied that any liberties 
had been taken with her, and .thal she had ever had intercourse 
with the defendant. The evidence of the young lady in Scott 
County would not have been admissible for any other purpose 
than to contradict the prosecutrix's . evidence that she had not 
permitted liberties from him. The material question is not 
whether in the early part of 1905, when they were sweethearts, 
he took liberties with her, but is whether in November, 1906, he 
charged her with fornication. He admits that she was not guilty 
of fornication. Therefore this evi lence could not be valuable as 
tending to prove she committed fornication, as that was not an 
issue. Both parties deny the fornication ; and the sole question 
is whether he charged the prosecutrix with it. Therefore, the 
contradiction of the prosecutrix upon the point sought would be 
upon an immaterial and collateral issue, and the court can not sav 
that it was an abuse . of discretion for the trial court to refuse the 
continuance in order to obtain such evidence.
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The next ground alleged is that the court refused to instruct 
a verdict for the defendant. In this the court was clearly right. 

The next ground is that court refused to give instruction 
number 4 requested by the defendant. This instruction charged 
upon the weight of the evidence, and was properly denied. 

The next ground is as follows : "Because the court erred 
in allowing defendant to be contradicted by the testimony of 
Morris and Brown." It is not clear just what is meant by this 
assignment of error. As stated, the indictment was in four 
counts, each of which was ba-sed upon conversations with different 
persons, who testified to the conversations as charged in the in-
dictment. The testimony of these four witnesses was admitted 
without objection. But at the request of the defendant the court 
gave an instruction telling the jury that they could only consider 
the testimony of Frank Kennedy and Odessie Kennedy. This 
excluded the testimony of Brown and Morris. past why the 
defendant did not ask that the testimony of Odessie Kennedy- be 
likewise excluded is not shown. The fourth count is based upon 
his testimony, and it should have gone out with the first and third 
counts. No objection was made to it, however, and no exclusion 
of it was requested. 

The last ground is another attack upon the indictment ; but, 
as shown, it was sufficient. 

The judgment is affirmed.


