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1.

JounsoN . JoHNSON.
Opinion delivered November 4, 1907.

INFANCY—APPEARANCE BY GUARDIAN WITHOUT PROCESS.—Where, in a
suit by a widow to have dower- allotted to her, a warning order

‘was issued against certain infant defendants, who were nonresidents,

but the constructive service against them proceeded no - further,
a decree awarding dower will be set aside, although the guardian of
such defendants appeared for them. (Page 309.)
EQUITY—JURISDICTION TO AWARD DOWER—The statutory remedies for
the allotment of dower did not negative the original jurisdiction of
courts of equity in such cases. (Page 302.)

STATUTE—UNITY OF SUBJECTS.—ATrt. 5, § 22, Const. 1868, which provi-
ded that “no act shall embrace more than one subject, which shall be
embraced .in its title,” was sufficiently complied with if the various
provisions of an act related to the general object indicated by its title.
(Page 309.) ‘
DOWER—ALLOTMENT—REPEAL OF STATUTE.—Kirby’s Digest, § 2707, re-
lating to the allotment of dower, was not repealed by the adoption
of the Constitution of 1874, which (Sched. § 1) expressly retained
all laws not in conflict with it. (Page 310.)

Appeal from Lonoke Chancery Court; Jesse C. Hart, Chan-

cellor; reversed. .

George Sibly, for appellant.
I. As disclosed by the record, there was no service on some

of the minor defendants, and no one was authorized to enter
their appearance. The court ought not to have proceeded until
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all parties were served. 8 Ark. 351; Ky. Civ. Code § 55,
notes; H. Myers, Ky. Code, 295. ’

2. Proceedings looking to the same end having been
instituted in the probate court which had jurisdiction, the chan-
cery court ought not to have assumed jurisdiction until sucn
proceedings had been finally disposed of in the probate court.

3. The act under which the chancery court proceeded, Kir-
by’s Digest, § 2707, is contrary to the Constitution in force at the
time of its enactment providing that no act shall embrace more
than one subject, which shall be embraced in its title. Art. 5,
§ 22, Const. 1868. If not void on account of repugnancy to
that Constitution, it was repealed by the later Constitution and
legislation thereunder. Art. 7. Const. 1874; 80 Ark. 4IT.

Trimble, Robinson & Trimble, Jr., for appellee.

1. All parties were in court. Warning was issued for all
nonresident defendants, upon an order made by the court,
and in such case it is not necessary to indorse the warning order
upon the complaint. Kirby’s Digest, § 6056.

2. Chancery courts have original equitable jurisdiction over
the subject of dower. 50 Ark. 39: 8 Ark. 9; 28 Ark. 20. The
act of 1873 is not in conflict with the Constitution of 1374.
Nothing therein either expressly or impliedly repeals-it, but on
the contrary art. 7, § 11, seems to contemplate its continuance
in force. The act is not objectionable on the ground otf plural-
ity of subjects nor on the ground of repugnancy to the Constitu-
tion of 1868. 26 Am. & Eng. Enc. of L. 575; /d. 523; 69 Ark.
460; 66 Ark. 575; 78 Fed. 410; 72 Fed. 850; 42 Fed. 572; 25
Ark. 208; 29 Ark. 252 ‘

Hirr, C. J. Mrs. Fannie Louise Johnson brought suit in
Lonoke Chancery Court against her step children, the admiwis-
trator of her deceased husband’s estate and the guardian of such
children as were then minors, praying an assignment of dow-
er in the estate of her deceased husband, A. V. Johnson.

The court found that dower could not be allotted out of
the real estate without great prejudice to the widow or heirs,
and that it would be most to the interest of the parties that
the real estate be sold and the proceeds therof divided and
dower apportioned to the widow, as provided by section 10 of
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the act of 1873, which is section 2707 of Kirby’s Digest. The
heirs have appealed.

It appears from an examination of the record that two of
the minors, to-wit, Dorotha and Anna, were not served with
process, actual or constructive. There was a warning order
issued for them, but there is nothing in the transcript showing
that constructive service proceeded any further than this. There
was an appearance by the guardian and by attorney for all the
defendants. But such appearances are insufficient without ser-
vice. Gannon v. Moore, 83 Ark. 196; Nunn v. Robertson, 80
Ark. 350, and the authorities cited in these two cases.

The case can not proceed bv piecemeal. The decree will
have to be reverged in whole in order that these minors who have
not been given their day in court may guard their riglits at
every substantive step taken in the action. French v. Fannctta,
83 Ark. 306; Freeman v. Russell, 40 Ark. 56; Gannon v. Moore,
83 Ark. 196.

Other questions are raised in the case which it is necessary
to decide, as they go to the jurisdiction of the chancery court
and to the validity of section 2707, which is invoked in this
proceeding. :

The . inherent jurisdiction of the chancery court to allot
dower is attacked, and it is argued that dower is a statutory
right, and statutory remedies must be pursued. It was decided
as early as Menifee v. Menifee, 8 Ark. 9, that the statutory rem-
edies for the allotment of dower did not negative and exclude
courts of equity from their accustomed and appropriate juris-
diction. This was repeated in Jones v. Jones, 28 Ark. 19. In
Ex parte Hilliard, 50 Ark. 34, Chief Justice. CockriLL, speaking
for the court, said: “The original equity jurisdiction over the
subject (of dower) has never been doubted.”

The act of April 16, 1873, containing section 2707 of Kl!‘-
by’s Digest, is attacked as unconstitutional .in that jt offended
against section 22 of art. 5 of the Constitution of 1868, which
provided: “No act shall embrace more than one subject, which
shall be embraced in its title.” The title of the act in question
was: “An act to divide the State into sixteen judicial circuits,
to confer original jurisdiction in all matters pertaining to probate
and administration upon circuit courts, and to fix the time for
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holding said courts.” This clause conferred upon the circuit
courts, which were then being invested with probate jurisdic-
tion, the power to decree a sale and division of the proceeds of
the sale. This was one of the details of original probate juris-
diction then being conferred upon the circuit court. Referring
to a similar clause in the Constitution of. 1874, this court said:
“Under this clause, the court has uniformly held that the unity
of the subject of an act was preserveéd, and there was no viola-
tion df_the -Constitution, so long as the different parts of the
act relate, directly or indirectly, to the same general object fairly
indicated by this title ; and that the unity of object must be looked
for in the ultimate end, and not in the details or steps leading
to the end.” State v. Sloan. 66 Ark. 575.

The detail provided for in this section is sufficiently related
to the general object indicated in the title to prevent it offending
against this clause of the Constitution.

It is also argued that this section of the act of 1873 is re-
pealed by the Constitution of 1874 and the legislation thereunder,
and the principle announced in Lawwyer v. Carpenter, 80 Ark.
411, is appealed to as sustaining this contention. The Constitu-
tion of 1874 made many changes in the jurisdiction of the
courts and rearranged the circuits, but it provided in section one
of the schediile that all laws not in conflict or inconsistent with
it should continue in force until amended or repealed by the
General Assembly. Section 10 of said act is certainly not in
conflict or inconsistent with any clause in the Constitution. The
general subj'ect-matter- of the act of 1873 has been touched by
much subsequent legislation, but no act has assumed to cover
the entire subject-matter of it as a substitute therefor, but the
different acts have only reached to particular details. Tie prin-
ciple invoked in Lawyer v. Carpentcr is not applicable.

A question is raised as to whether the guardian in succes-
sion is in fact the guardian of the non-resident minors; this is a
matter to be looked into on the remand.

Reversed and remanded for further proceedings not incon-
sistent herewith. : :

Mr. Justice Hart, who presided in the chancery court, did
not participate.



