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PARKER V. WELLS. • 

Opinion delivered October 28, 1907. 

1. APPEAL—HARMLESS EitrioR.—Error of the chancellor in holding that 
the burden of proof is upon tbe plaintiff in a garnishment case to 
prove that the money in question does not belong to an intervener 
is not prejudicial if a preponderance of the testimony supports the 
chancellor's finding upon this point. (Page 174.) 
PARTNERSHIP—LIABILITY OF PROPERTY FOR INDIVIDUAL narrs.—Where a 
partnership exists between two persons, only the balance due each 
partner after settlement between each other would be subject to the 
satisfaction of individual debts. (Page 175.) 

3. AccouNTING—NECESSITY OF APPOINTING mAsTER.—Where the chan-
cellor correctly found tbat the defendant in a garnishment case had 
no interest in the fund garnished, it was not error to refuse to 
appoint a master to state an account between defendant and another 
who intervened claiming the fund. (Page 175.) 

4. WITNESS—PRODUCTION or PAPERS.—Where the defendant in a garnish-
ment case testified that he had no record of transactions with an 
intervener claiming the fund garnished which would throw 
light upon the question of ownership of the fund in controversy, 
the chancellor did not abuse his discretion in refusing to require 
defendant at the trial to produce all papers showing his dealings 
with the intervener, if no timely application for the production of 
such papers was made as required by Kirby's Digest, § 3079. (Page 
175.) 

Appeal from Pulaski Chancery Court ; Jesse C. Hart, Chan-
cellor ; affirmed. 

W. C. Adamson and Carmichael, Brooks & Powers, for 
appellant. 

t. On the application for the appointment of a master, 
there was evidence clearly showing a sharing of profits between 
appellee and the intervener. A sharing of profits in no fixed 
proportion, but upon a basis to be determined by the amount
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acquired in the conduct of the business, is a cogent evidence of 
a partnership. 74 Ark. 437 ; 63 Ark. 518. 

Though it may not be erroneous to refuse to appoint a 
master, yet in complicated transactions it is better to do so. 35 
Ark. 13; 86 Wis. 255. 

2. It was error to place the burden on the plaintiff to 
show that the money in bank did not belong to the intervener. 
39 Ark. 97; 20 Cyc. 1134-5. 

3. Wells should have been required to produce in court 
the documentary evidence called for, which was necessary to 
throw light on his transactions with the intervener. 

4. It was error to hold that the fund in bank belonged 
to the intervener. Money deposited in bank in an agent's name 
with his own funds, or kept with his own money, cannot be 
identified, and, in a contest betwen the principal and a third 
party, belongs to the agent. ii La. Ann. 76 ; 3 Am. & Eng. 
Enc. of L. 832. See also 5 Cyc. 515. 

E. M. Merriman, for appellees. 
I. Since the chancellor found that there was no necessity 

for the appointment of a master, and it was within his discre-
tion to make his own findings without the assistance of a mas-
ter, appellant cannot be heard to complain. The chancellor may 
himself state an account if he chooses. 35 Ark. 113. 

2. The evidence does not establish a partnership between 
the defendant and intervener. One who is to share in profits 
as compensation for services is not a partner. i Bates, Partner-
ship, § 43. Community of loss and profit is the test of partner-
ship. 7 Ala. 569 ; 19 Ala. 744;14 Ala. 303. It is shown in evi-
dence that Wells did not share in the losses. 

3. The court properly refused to compel the witness Wells 
to produce the documentary evidence called for. It was irrele-
vant to the issue raised by the intervention. Moreover, Wells 
and Carden had been made appellant's own witnesses, and he 
would not be permitted to introduce documentary or other evi-
dence to contradict them. 

McCuLLocH, J. Parker recovered judgment at law against 
Wells for $500, and then instituted this suit in equity seeking 
to subject toward the satisfaction of his judgment a sum of
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money deposited in the Exchange National Bank of Little Rock 
by Wells in the name of the Acrkansas Loan & Collection 
Agency. It is alleged in the complaint that the money deposited 
as aforesaid belonged to Wells, that the Arkansas Loan & Col-
lecting Agency was a mere trade name of Wells in which he 
was doing business, and that he had deposited the said funds 
in bank under that name as a device, among others, to coVer up 
his property and put it beyond the reach of his creditors. The 
Exchange National Bank was made party defendant, and an-
swered that it had on deposit the sum of $129.66 in the name 
of the Arkansas Loan & Collecting Agency. 

Wells filed his answer, denying that the money belonged 
to him and alleging that the same belonged to one A. J. Carden. 

Carden filed his intervention, claiming the funds on deposit 
in the bank ; that Wells was his agent, and deposited the money 
as such agent, and had no interest therein. Parker filed his 
answer to this plea, denying the allegations thereof, and upon 
the issues thus raised the chancellor heard the case and render-
ed a decree in favor of the intervener. The plaintiff appealed. 
The only testimony introduced at the trial was that of the 
intervener, Carden, given by deposition, and that of the defend-
ant, Wells, given orally in open court. 

This testimony was to the effect that Carden, from time 
to time, placed money in the hands of Wells for the latter to 
lend at interest and to purchase the time or wage checks of 
railroad employees, under an agreement that Wells should re-
ceive one-half of the interest on money loaned and checks pur-
chased as compensation for his services. They both testified 
that Wells had no interest in the money deposited in bank, but 
that it belonged to Carden. Wells testified that he spent his 
share of the profits as fast as they were earned and collected. 

We are of the opinion that the testimony sustains the find-
ing of ihe chancellor that the funds on deposit belonged to 
Carden. The evidence preponderates in support of this con-
clusion. 

The record recites that the chancellor ruled that the burden 
of proof was on the plaintiff to show that the money in bank 
did not belong to the intervener. This was an erroneous rul-
ing; but since the case is heard de novo here upon the evidence,
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and we find that the testimony preponderates in favor of the 
chancellor's finding, the erroneous ruling was harmless. 

It is unnecessary to determine whether the evidence es-
tablishes a partnership relation between Carden and Wells with 
respect to the profits of the business operation described, or 
the relation of principal and agent. In neither event, according 
to the evidence, did Wells have any interest in the particular 
fund in controversy, for he had received his share of the profits 
and spent it. The fund in question was a part of the principal 
or capital, and as such belonged to Carden. Even if a partner-
ship existed, only the balance due each partner after settlement 
between each other would be subject to the satisfaction of in-
dividual debts, and the evidence shows that Wells had received 
his share, and therefore had no interest in the funds on hand. 

It was not erroneous, even if a partnership had been found 
to exist, for the chancellor to refuse to appoint a master to 
state an account between the parties. Bryan v: Morgan, 35 
Ark. 113. The chancellor himself heard the evidence, and 
reached a correct conclusion that the defendant Wells had no 
interest in the funds in controversy. It would have been a 
useless expense and delay for the chancellor to refer questions of 
fact to a master upon which he had already reached a correct 
conclusion. 

During the progress of the examination of Wells as a wit-
ness, counsel for plaintiff asked the court to require the witness 
to produce his bank books, check books, cancelled checks and stubs 
showing his dealings with the bank, and all books and accounts 
showing transactions with Carden. This the court refused to do, 
and the ruling is assigned as error. There is a statute which pro-
vides that "the court, in an action by equitable proceedings, shall 
have power, on sufficient showing by affidavit, due notice of the 
application being given to the adverse party, to require the parties„ 
or either of them, to produce books, deeds or other writings in 
their power, which are alleged to contain evidence pertinent to-
the matter in controversy." Kirby's Digest, § 3079. This 
statute was not resorted to by the plaintiff to require the pro-
duction of the books, etc., asked for, but it was sought to re-
quire the defendant, who was on the witness stand, to procure 
and produce them. We think that, under those circumstances,.
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it was a matter within the discretion of the chancellor whether 
he would delay the trial in order to have the books and papers 
produced. No showing was made that their production would 
disclose any information material to the controversy in addition 
to the testimony of the witness. On the contrary, the testimony 
of the witness was to the effect that he had no record of his 
transactions with Carden which would throw any further light 
upon the question of the ownership of the funds in controversy. 
We can not, therefore, say that the chancellor abused his discre-
tion in refusing to require the witness to produce books and 
papers which he testified would add nothing to the information 
already before the court. 

Decree affirmed. 
HART, J., disqualified and not participating.


