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STRICKLAND 2. CLEMENTS.
Opinion delivered July 15, 1907.

MORTGAGE—EFFECT OF TENDER—Where a mortgagee brought replevin
against his mortgagor to recover the mortgaged chattels, /and the
latter tendered in open court the amount due with intdrest, but
failed to pay the amount into court, such tender did not release the
lien of the mortgage, but prevented the mortgagee from foreclosing
as long as the tender was kept alive. (Page 483.)

SAME—TENDER—SUFFICIENCY.—Where, in replevin by a; mortgagee
to recover the mortgaged chattels, the mortgagor tendered in dpen
court the amount conceded by him to be due with interest, and
the jury found that he had made a sufficient tendzr, the mortgages
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can not complain because the mortgagor failed to pay the amount
tendered into court if he contended that more was due and refused
to accept the amount so offered. (Page 48s.)

Appeal from White Circuit Court; Jesse N. Cypert, Special
Judge ; affirmed.

J. H. Harrod, for appellant.

The court erred in its charge to the jury. A tender does
not release the lien. 30 Ark. 505; 38 Id. 329. The plea of ten-
der is available only when the money is paid into court.

McCurrocH, J. This is a replevin suit to recover posses-
sion of a mule and some cattle. The plaintiff claims title under
a chattel mortgage executed by the defendant. The issues in-
volved in the trial below were as to the amount due on the mort-
gage debt and whether or not the defendant had made a tender
of the amount.  The matters were submitted to the jury upon
conflicting evidence, and were determined in favor of the de-
fendant. ,

The defendant testified that he had, before the commence-
ment of ‘the action, made a tender of $64 to the plaintiff, which
was the amount he claimed to be due with interest, and his
attorney also made the tender in open court.

The tender of the debt secured by the mortgage did not re-

lease the lien of the mortgage, but it prevented the mortgagee
from foreclosing as long as the tender was alive. Hamlett
v. Tallman, 30 Ark. 505; Bloom v. McGehee, 38 Ark. 329. Ap-
pellant complains of the tender being held to be good by the court
without the money being paid into the registry of the court.
The defendant offered in court to pay the money, but the plain-
tiff refused to accept it, and he cannot complain now because
-the money was not paid over. No order on the defendant to
pay the money into the court was made, and none was asked by
the plaintiff. He contended that more was due, and refused
to accept the amount offered. The judgment does not release
the mortgage lien, nor prevent the plaintiff from renewing his
‘suit to recover possession of the property for the purpose of
foreclosing the mortgage, if the defendant should fail to keep
his tender alive.

Finding no error, the judgment is affirmed.



