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TUTTLE V. STATE. 

Opinion • delivered June 24, 1907. 

. ASSAULT WITH INTENT TO RAPE—CONSENT or CHILD.—AS the law pre-
sumes that a child between ten and twelve years old is too young to 
give her consent to the sexual act, it was error, where there was no 
proof to overcome this presumption, to instruct the jury that, before 
they could convict one accused of assault with intent to rape such a 
child, they must find that he made the assault upon the child with 
intent to have sexual intercourse with her forcibly and against her 
will. (Page 380.) 

2. TRIAL—IMPROPER REMARKS OF COURT.—A conviction of a felony will 
not be reversed for improper remarks of the court addressed to de-
fendant's counsel if it can be seen that the verdict was responsive to 
the evidence, and not to the court's remark. (Page 382.) 

Appeal from Benton Circuit Court ; J. S. Maples, Judge ; 
affirmed. 

R. F. Forrest and McGill & Lindsey, for appellant. 
1. The testimony of the prosecuting witness herself, if it 

be conceded to be true, shows that appellant made no effort 
to have intercourse with her, and that, upon her objecting to his 
advances, he voluntarily desisted and left the closet. Under 
the instructions, he must have had the intention to ,use force 
before he could be convicted ; hence, under both the evidence-
and the instruction, the jury were not authorized to convict of 
assault with intent to rape. 70 S. W. 91; 78 S. W. 503.
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2. There was reversible error in the remarks made by the 
trial judge to counsel for appellant in the presence and hearing of 
the jury, the effect thereof being to intimate to the jury, the 
court's opinion as to the weight of certain testimony and the 
credibility of witnesses. 35 Ark. 165, 173; 89 S. W. 784 ; 55 
L. R. A. 732; 15 S. Car. 393 ; ioo Ia. 7 ; 54 Ark. 489; 62 Ark. 
126; 69 L. R. A. 193. And the court's remarks to appellant's 
counsel tended to lead the jury to believe that counsel was 
purposely delaying the trial and trying •to deceive court and 
jury, that his defense was without merit, and tended to impair 
his standing and influence with the jury, to the prejudice of his 
client's interests. 90 S. W. 933 ; 22 Am. St. Rep. 673 ; 57 
S. W. 825 

William F. Kirby, Attorney General, and Daniel Taylor, 
assistant for appellee. 

HILL, C. J. Tuttle was indicted and convicted of the crime 
of assault with intent to rape, and was sentenced to four years in 
the penitentiary, and has appealed. 

1. The case developed on the part of the State in brief 
was this : Tuttle enticed Ella Collyer, a little girl of eleven 
years of age, into his water closet, which was in his back yard 
in the town of Siloam Springs. After getting her in there Pie 
locked the door, and made indecent propasals to her, placed his 
hand under her dress, and prepared himself to have sexual 
intercourse with her. The child objected to his advances, and 
began crying and screaming. When she did so, he peeped out 
and saw two or three of the neighbor women close by, and 
then he desisted in his attempt, and after partially buttoning 
up his pants came out of the closet, leaving the child in there, 
but shortly afterwards let her out. It seems that one of the 
neighbor ladies saw him follow the little girl in the closet and 
close the door, and, becoming suspicious, she called upon another 
neighbor, and together they went after the nearest man (in 
the meantime having met another lady who joined them) to have 
him open the closet and save the little girl from what seemed 
to them impending ruin. As these ladies got near the closet, 
they heard Ella making some noise, as one expressed it, like a 
child crying. After Tuttle came out of the closet, he denied
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that the child was in there. When he let her out at the in-
sistence of one of the ladies, she was excited and crying. In 
fact, Tuttle's testimony is inconsistent and improbable in itself, 
and in contradiction in material parts with that of the three 
ladies and the one man who were immediately upon the scene. 

The court instructed the jury that, before they Were author-
ized to convict, they must find that Tuttle made a felonious as-
sault upon Ella Collyer, and that at the time he assaulted her 
he intended to ravish and carnally know her against her will. 
In another instruction the court told the jury that before they 
could convict the defendant they must find that he made an 
assault upon the child, and that at the time of such assault he in-
tended sexual intercourse with her forcibly and against her 
will. This was putting a greater burden upon the State than the 
law called upon it to bear in order to secure conviction. The 
law of rape upon a child under twelve years of age and over 
ten years is declared in Coates v. State, 50 Ark. 330, and re-
peated in Warner v. State, 54 Ark. 66o, and reiterated in Ham-
mons v. State, 73 Ark. 495. The law presumes a child under 
twelve is too young to give her consent to the sexual act, and 
carnal knowledge of such a child is rape. When she is over 
ten and under twelve, the law presumes that she is, by reason 
of her tender years, incapable of consenting; but this presump-
tion is only prima facie, and may be overcome by proof to the 
contrary. And if she is proved to have an understanding of the 
act, and consents to it, then it is not rape but carnal abuse. 
In this case there is no evidence that the child appreciated the 
nature of the act. In fact, her testimony would indicate that 
she did not. She merely had some intuitive knowledge that 
what he was about to do was wrong; and her testimony on this 
point is not disputed, as the defendant's defense was a denial 
of any effort or attempt to have any intercourse with her. 
Therefore it was unnecessary for the court to put upon the 
State the burden of proving that the sexual act would have to 
be forcible and against her will in order to constitute rape. 

But this was an error in favor of the appellant, and 
could not have been prejudicial to him. And he does not com-
plain of the instructions, but insists that the evidence is not suf-



382	 TUTTLE V. STATE.	 [83 

ficient under the instructions. This is true; but the evidence is 
amply sufficient under the law. The court merely placed upon 
the State more proof than was required, and the State did prove 
all that the law required, and more. 

If the jury had believed the defendant's story, there would 
have been an acquittal ; but, as they have disbelieved it and ac-
cepted as facts the testimony of the State, then the duty of this 
court is to decide whether the State's evidence is sufficient to 
sustain the verdict, and, as indicated, it . is entirely sufficient. 

Moreover, the child testified that she did not consent. On 
this point she was quite positive ; and she was corroborated by the 
ladies who heard her crying while imprisoned in the closet and 
her excited and distressed condition when released. 

The law of attempt to commit rape is considered in Ander-
son: v. State, 77 Ark. 37, and this definition of assault by Chief 
Justice Roberts of Texas was approved : "In every assault there 
must be an intention to injure, coupled with an act which must 
at least be the beginning of the attempt to injure then, and not 
an act of preparation for some contemplated injury that may 
afterwards be inflicted." Applying this principle to the facts 
here, every element to constitute the crime is present. There 
was a physical assault, which was evidently the beginning of the 
attempt to have carnal intercourse with the girl, and -not a mere 
act of preparation for some matter contemplated in future. 

2. When the attorney for appellant was cross-examining 
Ella Collyer, he asked her who was the first person she told 
these things to, and she answered Mrs. Bartell. Then he 
asked her who was the next person, "when the court stated in 
the presence and hearing of the jury that he could not see the 
object of such testimony, and that he was not going to sit there 
and have the witness cross-examined three hours when five 
minutes would be enough." 

In another ruling the judge made, he used this language 
to appellant's counsel : "That is not the rule of evidence, and 
not the law, and never was the law, and you know it." Objec-
tion was made to these remarks, and counsel for appellant asked 
that the stenographer have time to take them all down, and 
have his exceptions noted, as the stenographer had not been
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able to get them all down. The judge replied : "You can 
reduce them to writing hereafter and not take up the time of 
the court. Your exceptions are noted. This is not a backwoods 
justice-of-the-peace court, and I will not take up the time of the 
court with such questions." Other remarks were excepted to, 
but these present the point in issue. 

There is a reciprocal duty between court and counsel to 
treat each other with fairness, courtesy and consideration. And 
this duty is not less upon the court than it is upon counsel. The 
Texas Civil Court of Appeals well says : "An attorney at law 
is an officer of the court, and as such is under special obligation 
to be considerate and respectful in his conduct and communica-
tions to the court or judge. He is also as such officer entitled 
to such treatment from the trial judge that the interest of his 
client will not be prejudiced. The trial judge is vested with 
large discretion in the conduct of the trial of causes, and an 
appellate court will not interfere to control the exercise of such 
discretion, unless there has been an abuse or most unwise use 
thereof. Enc. Pl. & Prac. vol. 21, pp. 974, 975. It must be 
conceded that the standing and reputation of counsel for fair-
ness and honorable conduct and his real or apparent standing 
with the court has great weight with the jury in determining the 
importance to be attached •to the evidence introduced by such 
attorney as well as to his argument in discussing such evidence. 
If the jury be of opinion that the counsel is a man who, in the 
defense of a suit, would resort to questionable and dishonorable 
methods to gain advantage, they would naturally expect the 
same conduct in the presentation of the evidence and in the 
argument of the case." Dallas Con. Elec. St. Ry. Co. V. Mc-
Allister, 90 S. W. 933. See Sharp v. State, 51 Ark. 147. 

It is manifest that the above-quoted remarks of the trial 
judge were improper, and the record discloses no conduct of 
appellant's counsel tending to excuse impatience or hasty speech. 
The counsel was painstakingly and properly and in a respectful 
and courteous manner trying to break the force of the State's 
case against his client and save exceptions to adverse rulings. 
This was his duty, and the court's rulings should have been made
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without these reflections on counsel or his conduct of the de-
fense. 

But judgments must not be reversed unless the errors of 
the trial court worked to the prejudice of the losing party. The 
evidence must be looked to to ascertain whether the verdict is 
responsive to it or to extraneous matters. 

The State's case was made by the little girl, whose story 
was consistent in itself, uncontradicted in any material manner 
except by appellant, and corroborated from the very beginning 
of the occurrence to its end by the three disinterested ladies and 
by various other witnesses ; while appellant's story totally lacks 
corroboration. 

An objection was made to the court limiting the argument 
to the jury to a half hour, the appellant's counsel insisting that 
he could not properly present the case in that time ; but no ex-
ception was saved to the ruling, and hence it is not a matter of 
review here ; but, for the benefit of future trials, the court will 
express its opinion upon it. This was a serious charge against 
a man who had attained a good character in his community. 
There was thirteen witnesses examined, some of them at great 
length, and the instructions covered three pages of typewritten 
matter. To properly comment upon the law and the facts, a half 
hour was unreasonably short. It is the duty of the trial judge 
to limit arguments so that the time of the court will not be 
unnecessarily consumed ; but it is the right of litigants, especial-
ly those accused of crime where their lives or liberty are in 
jeopardy, to have their counsel argue the law and facts to the 
jury. In order for this right to be of value, sufficient time 
must be given counsel to properly and fully present their case to 
the jury. This, like all others matters in the conduct of a trial, 
is in the sound discretion of the judge, and there will not be 
a reversal unless there is prejudice resulting to the defendant 
because of an abuse of such discretion. 

The court is convinced that the verdict is responsive to the 
evidence, and not to any extraneous matter. 

Judgment is affirmed.


