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Acrions—consoLipaTIoN.—Under the act of May 11, 19035, pro-
viding that causes of action of a like nature or relative to the same
question may be consolidated, it was not error to consolidate several
causes of action seeking to recover the statutory penalty for discharge
of railway employees without paying their wages, where the causes
of action grew out of the contemporaneous discharge of the employees,
and depended upon substantially the same evidence. (Page 290.)
MASTER AND SERVANT—NONPAYMENT OF WAGES—PENALTY.—Where a
railroad employee, on being discharged, agreed that wages might be
paid on the following regular pay day, and sued before that time,
he was not entitled to recover the statutory penalty for nonpayment
of his wages. (Page 201.)

SAMI—AUTHORITY OF FOREMAN—PRESUMPTION.—Where a railway sec-
tion foreman informed the men working under him that he had been
discharged, and they knew that he had turned over his time books
to his successor, it was error to instruct the jury that as long as he
was transacting business for the railroad company the presumption
was that he was in the employment of the company. (Page 291.)
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Appeal from Hot Springs Circuit Court; .dlexander M.
Dufie, Judge; reversed.

T. M. Mehaffy and J. E. Williams, for appellant.

These actions were improperly consolidated by the lower
court. Neither § 6075 nor § 6083, Kirby’s Digest, authorizes
the proceedings adopted in this case, and the idea that the act
of May 11, 1905, authorizes the consolidation of divers actions
against one defendant is not supported by the act itself nor by
the construction placed upon the identical provision by the Uni-
ted States Courts. Rev. Stat. U. S. § g21; 145 U. S. 293; 41
Fed. 249.

At various times this court has reversed for the consoli-
dation of causes when the parties were not the same. 65 Ark.
216; 62 Ark. 616; 71 Ark. 339; 84 S. W. 1043. At common law
the right to move for consolidation was limited to the defendant.
The plaintiff could have such an order only by the defendant’s
consent, and in any case the court had a controlling discretion.
Tidd’s Practice, 614; 3 Serg. & Rawle, 262; 1 Woodward (Pa.),

189.

H. B. Means, for appellees.

Under the statute the causes were properly consolidated.
Acts 1905, p. 798. The act only makes it the duty of the court
to look to the causes of action and not to the parties. If the
order of consolidation were erroneous, the cause would not be
reversed for that reason unless prejudice resulted, and that is
not shown.

2. Appellees having worked for no foreman except Fergu-
son, they had the right to presume that he alone had authority
to discharge them. 3 Elliott on Ev. § 163s.

Hivr, C. J. Morris Bloomfield, Harry Hill, Jack Taylor,
Rufus Graham and George Turner, laborers in a section gang
on appellant railroad, claimed to have been discharged on the
22d of December, 1905, from its service, and that their wages re-
mained unpaid for more than seven days. They brought suit
in a justice’s court for the same and penalties, under section
6649 of Kirby’s Digest. After judgment in the justice’s court
the cases were appealed to the circuit court, and there, upon mo-
tion, were consolidated. The trial resulted in separate ver-
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dicts in behalf of each of the plaintiffs. Before judgment the
wages claimed to be due each plaintiff except Morris Broom-
field were paid, and this left only the issue as to the penalties
for the jury. In Morris Broomfiéld’s case the issue whether
there were any wages due him went to the jury, and they found
$2.50 in his favor, and $247.50 as penalty. The jury gave each
plaintiff a verdict for $247.50 penalty, and the railroad has ap-
pealed from judgments rendered on these wverdicts.

1. Prior to the act of May 11, 1905 (Acts of 1905, p.
798), there could be a consolidation of actions only where there
were several suits pending in the court between the same part-
ies on causes of action which might be joined. Kirby’s Di-
gest, § 6083. The court then in its discretion might order such
suits to be consolidated into one action. See construction of this
statute in Garibaldi v. Wright, 52 Ark. 416, and Meehan V.
Watson, 65 Ark. 216.

The act of May 11, 1905,.is as follows: “When causes of
action of a like nature or relative to the same question are pend-
ing before any of the circuit or chancery courts of this State,
the court may make such orders and rules concerning the pro-
ceedings therein as may be conformable to the usages of courts
for avoiding unnecessary costs or delay in the administration of
justice, and may consolidate said causes when it appears rea-
sonable to do so.” Acts 1905, p. 798. This is a copy of sec-
tion 921 of the Revised Statutes of the United States, and said
section, as construed in Mutual Life Ins. Co. v. Hillmon, 145
U. S. 283z, leaves to the discretion of the trial court the consoli-
dation of actions of like nature and relative to the same ques-
tions pending before the court, without reference to the iden-
tity of the parties and without restriction as to-causes of action
which might be joined in the same suit.

These actions grew out of the discharge of a section work
crew by the same man at the same time and were of like nature
and were relative to the same matter. It is only for the purpose
of correcting an abuse of discretion in consolidating cases that
the rulings. of the trial courts are reviewable. The court finds
no abuse of discretion in consolidating these cases. In fact, the
statute seems to govern just such cases as these in order to save a
repetition of evidence and an unnecessary consumption of time
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and costs in actions depending upon the same, or substantially
the same, evidence or arising out of the same transaction.

2. The testimony of Broomfield shows that he is not enti-
tled to recover any penalty. His testimony is hard to understand,.
and is full of inconsistent statements, which may be due to his
lack of understanding of the questions more than anything else.
He appears to be an ignorant negro. The substance of his testi-
mony, as gathered from the record, is this: “That he worked
six days for the company as section hand in November, and when
he received his pay for his November work, about the 18th of
December, he received pay only for four days, leaving due to him
$2.50 for two day’s work at $1.25 per day; that he spoke to
his foreman about the error, and the foreman promised to correct
it, and said that he would turn the additional $2.50 due him into
the time of one Turner, a fellow workman of his, and that it
would be paid through Turner’s account at the next pay day.
T this Broomfield agreed.

It is impossible to determine definitely from the evidence
whether this agreement was made at the time that he received
his pay on the 18th of December or whether it was made at the
time of his discharge on the 22d of December. But in either
event these facts would not render the company liable for a pen-
alty under section 6649. This section contemplates a penalty
for the non-payment of wages due at the time of the discharge
at the place requested and within the time designated in the
statute. Under the agreement of Broomfield and the foreman,
the overlooked balance of his wages was not due until the next
pay day, about 18th of January, and was then payable in Turner’s
account at the place Turner’s account was payable. Suit was
filed in the justice court on the 6th of January. Broomfield’s
testimony thus shows that he was not -entitled to receive the
statutory penalty. See Wisconsin & Ark. Lbr. Co. v. Reaves,
82 Ark. 377. The question as to whether any wages
were due him was submitted to the jury, and they found in his
favor. Therefore the judgment in his case may be affirmed for
_ $2.50 with interest from January 18, 1906, and reversed as to the
penalty. . '

4. Turnet testified that on the morning of the 22d of De-
cember the foreman of the gang, one Ferguson, came to where
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they were about to go to work and said, “I am fired, and I am
going to fire you all this morning.” Taylor says that he was dis-
charged at the same time that Hill and Turner were, but does not
give this conversation, nor does he contradict it. Graham says
that he did not hear the foreman say that he was discharged, but
he knew that he left that day and another man took his place, and
a few days later the foreman told him of being discharged.
Turner and Hill both testified that another man took the fore-
man’s place at once, and that Ferguson turned his book contain-
ing. the time of the men over to his successor, and that this was
done at the time of their discharge.

These men, when discharged, all told Ferguson that they
wanted their money payable at Malvern, and they called upon
the station agent at Malvern within seven days after this, and
frequently thereafter, for it, but did not receive it.

The case turns upon whether Ferguson was competent to
discharge these men at the time that they claim he did, and
whether the request made of him to have their money sent to the
station agent at Malvern brings their case within said section
6649 of Kirby’s Digest, entitling them to penalties for not receiv-
ing their money within seven days after discharge. If he was
foreman at that time, and they made the request, as they testified,
they were entitled to their penalties. If he was not, the company
was not bound either by his discharge of them or the request of
these men to him that their money be sent to them at Malvern.
The court sent that question of fact to the jury in the sixth
instruction. Possibly, there was evidence enough in the case
to justify it being sent to the jury. Some of the judges think
so. But it is not necessary to determine that question, because
a new trial must be had on account of an error in giving the first
instruction, and on the new trial it is likely that the case will be
more thoroughly developed. The first instruction is as follows:
“The court instructs the jury that as long as a section foreman is
transacting business for the railroad company the presumption
is that he is in the employment of the company, and the burden
is upon the company to show that he is not in their employ.” In
the absence of uncontradicted evidence of the discharge of the
foreman and the presence of evidence that he did transact busi-
ness for the company in that capacity, this instruction would be



ARK.] 293

correct. But under the facts here it is not correct. Some of the
plaintiffs themselves testified that he told them before or at the
time of their discharge that he was discharged himself, and in the
face of his statements they had no right to rely on a presumption
to the contrary. Some of them saw him turn over his time books
to his successor, and all of them knew that a new man had taken
his place from the time of their discharge. In the face of this
evidence on part of plaintiffs themselves, there is no room for
a presumption being indulged that he was still acting for the
company, and throwing upon it the burden of proving that he
was not in its employ. When the foreman told his crew that
he was discharged, certainly they should have known that he
had no more authority to discharge them or in any way act
further as foreman.

For the errors indicated the judgment is reversed; and the
case as to Turner, Hill, Taylor and Graham remanded for a new
trial.



