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MAIN V. Er, DORADO DRY GOODS COMPANY. 

Opinion delivered May 13, 1937. 
SALE—Im PLIED WARRANTY OF SALABILITY.—Although a contract for 

the sale of jewelry to a merchant for resale stipulated that any 
article failing to wear satisfactorily would be duplicated free if 
returned within five years, and that such articles might be exchanged 
for new goods within twelve months from date of invoice, and that 
the purchaser waived all rights to claim failure of consideration, or 
that the goods were not according to order, unless he had ex-
hausted the terms of warranty and exchange, it is a good defense, 
in a suit for the purchase money, that the articles were not mer-
chantable and were not the goods ordered. 

Appeal from Union Circuit Court; C. W. Smith, Judge; 
affirmed. 

W. F. Main & Co., a firm, sued the El Dorado Dry Goods 
Company, a corporation. Judgment was for defendant, from 
which plaintiffs appealed. 

R. G. Harper and Thornton & Thornton, for appellants. 
Smead & Powell, for appellee. 
BATTLE, J. The contract sued on and goods sold are the 

same in this case as in Main v. Dearing, 73 Ark. 470, the names, 
except W. F. Main & Co., and dates being the only difference. 
The contracts were made with W. F. Main & Co., and they are 
plaintiffs in both cases. 

In this case the goods were never offered for sale by the 
defendant, but upon examination of them it refused to accept 
and offered to return them. No witness in behalf of the plain-
tiffs testified as to their value. 

Defendant proved that the goods were purchased from the 
manufacturers, without the opportunity to examine or inspect, 
and upon the recommendation of the sellers. It adduced evi-
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dence •in the trial which tended to prove that they were not 
merchantable, and were of no value for the purpose purchased. 
One witness testified that some of the articles purchased were 
worth the amount charged_for the same. 

Over the objection of the plaintiff the court instructed the 
jury, in part, as follows: 

"2. The jury are further instructed that, notwithstanding 
the contract of sale of the goods stipulated that any article fail-
ing to wear . satisfactorily would be duplicated free, if returned 
within five years, and that such might be exchanged for new 
goods within twelve months from date of invoice, and that 
purchaser waived all rights to claim failure of consideration, or 
not according to order, unless defendant had exhausted the 
terms of warranty and exchange, it is a good defense that the 
mrticles are not merchantable and had been returned, or offered 
to be returned, within a reasonable time after goods were re-
ceived, and that goods purchased by the defendant were never 
shipped, and that the goods furnished by the plaintiffs were 
not the goods ordered. 

"3. If you find from the evidence that plaintiff sold the 
bill of goods to defendant which is sued for in this action, and 
that defendant did not have the opportunity of inspecting the 
goods before the sale, but relied on plaintiff's knowledge of 
its goods and its representations in regard thereto, as contained 
in the written contract between the parties, then the law im-
plies a warranty on the part of the plaintiffs that the articles 
shall be merchantable and reasonably fit for the purpose for 
which they were intended; and if you further find that the goods 
were not merchantable and reasonably fit for the purpose in-
tended, and that defendant refused to accept them because there-
of, then defendant would not be liable in this case." 

The jury returned a verdict in favor of the defendant, and 
plaintiff appealed. 

The instructions objected to were evidently based upon, 
and are certainly in accord with, the opinion in Main v. Dearing, 
73 Ark. 470. 

There was evidence to sustain the verdict. 
Judgment affirmed.


