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Grooums v. NEFF Harness COMPANY.
/ Opinion delivered June 18, 1906.

AGENT TO SELL—APPARENT AUTHORITY.—An agent with power to sell
L and receive money in payment for his principal has not the apparent
, authority to accept the cancellation of his own debt due to a vendee
f who knows, or by the exercise of reasonable diligence could know,
’ that his debtor is acting” as agent; and the principal, upon discovery
h

of such unauthorized sale, may repudiate it, and recover possession
of the article attempted to be sold. (Page 404.) .

2. APPEAL—CONCLUSIVENESS OF FINDING—A finding of the jury that
one who bought from an agent of a corporation knew that he was
such agent is supported by evidence that the corporation was duly
organized, that its articles of incorporation were on record, and that

} the buyer had had repeated transactions with the company. (Page 404.)
3. ACENCY—LIMITATIONS OF AUTHORITY—In applying the rule that one

; who buys from a known agent is bound to know that he has no
' authority to sell the goods of his principal in satisfaction of his
own debt, it is not necessary that the buyer should know the precise
limitations upon the agent’s authority, it being sufficient if he knew

or ought to have known of the existence of the agency. (Page 404.)
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4. SALE—INNOCENT PURCHASER—KNOWLEDGE.—Omne who purchases a
chattel with actual knowledge that a suit is pending against the vendor
to recover the chattel can not claim to be an innocent purchaser.
(Page 405.)

5. 'TRIAL—IMPROPER ARGUMENT—WHEN HARMLESs.—Where undisputed
evidence shows that the agent of a corporation, who was also a
stockholder therein, had no authority to sell goods of the corporation
in payment of his individual debts, the purchaser, when sued by the
corporation\ to recover such goods, can not complain of a statement
of plaintiffs counsel to the effect that such agent had never paid
for his stock in the corpor‘ation. (Page 406.)

6. TRIAL—REFUSAL TO GIVE PEREMPTORY INSTRUCTION—WAIVER—Though the
defendant, at the close of plaintiff’s evidence, may test its legal suffi-
ciency by a request for a peremptory instruction in his favor, yet
if, after a denial of his request, he introduces evidence which, together
with that introduced by the plaintiff, is legally sufficient to sustain
a verdict against him, he waives the error of the court in refusing
to give such instruction. (Page 407.)

Appeal from Pulaski Circuit Court; Edwara W. Winﬁeld,
Judge; affirmed.

Replevin by Neff Harness Company, a corporation, against
A. S. Grooms. Plaintiff recovered, and defendant has appealed.

Carmichael, Brooks & Powers, for appellant.

1. There is no evidence that appellee retained title to the
surrey. On the contrary, it'is shown that Neff had the right to
sell, and that it was sold and charged as an open account in the
usual way. Plaintiff, to support its action, must show title. 4
Ark. 04; 42 Ark. 313; 39 Ark. 438.

2. There was no evidence to show title in plaintiff or any
right of possession. There must be some evidence legally suffi-
cient to sustain the verdict. 57 Ark. 467; 31 Ark. 196.

3. The fourth instruction was erroneous, because W. L.
Grooms was not a party to the suit; and appellant was not a party
to the transaction between Neff and said W. L. Grooms. One
who. without knowledge of the agency, deals with an agent as
a principal may set off any claim he has against the agent before
he is undeceived against the demand of the principal. 50 Ark.
380.

4. To bind one by lis pendens, with or without actual
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notice, “the litigation must have resulted in a judgment against
the party.” 21 Am. & Eng. Enc. Law (2 Ed.), 608.

5. To constitute fraud, there must be actual deception—a
false representation made with intent to deceive. Anson on’
Cont. 154. See also 60 Ark. 425,

6. The case should be reversed for prejudicial remarks of
plaintiff’s attorney. 61 Ark. 139.

W. C. Adamnson, for appellee.

1. In the absence of express authority from the principal,
an agent can not settle his private debts with his principal’s
goods; and if one accepts a principal’s goods for such purpose,
knowing the facts, or if by the use of reasonable diligence he
could know, then the principal may repudiate the transaction
and recover the goods. 53 Ark. 135; /b. 224; 50 Ark. 385; 52
Ark. 253; 1 Am. & Eng. Enc. Law, 1172 et seq.; 14 L. R.A. 234;
52 L. R. A. 790. See, also, Shinn on Replevin, § 192; Ib. 180.

2. There is no error in plaintiff’s fourth instruction. Ap-
pellee contends that A. S. Grooms owned and controlled the busi-
ness, and was the one to whom Neff was directly indebted ; and
even if W. L. Grooms was the real purchaser, appellant was not
a bona fide purchaser for value without notice.

3. The evidence is plain that appellant had actual notice.
Actual notice not only charges the purchaser pendente lite with
knowledge of the issues directly involved in the litigation, but puts
him on inquiry as to collateral issues. 21 Am. & Eng. Enc. Law,
596. ,

4. The language of plaintiff’s attorney, complained of, if it
was used, was immaterial, did not affect the merits of the case,
and could not have been prejudicial. 71 Ark. 433.

McCurrocH, J. Appellee, Neff Harness Company, is a
domestic corporation, engaged in the business of selling harness,
buggies and other vehicles in Little Rock. W. B. Neff, who was
secretary of the corporation and manager of the business, was
indebted to W. L. Grooms in.the sum -of $82 on account for
groceries and meat, and sold him a surrey in part payment of
the debt. Grooms was also to deliver a second-hand buggy in
exchange to cover a part of the price of the surrey, and the
balance of the price was to be taken out by purchase of more
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groceries and meat from Grooms by Neff, but it appears that the
old buggy was never delivered. The price of the surrey was
charged to Grooms on the books of the company. Shortly after
"the transaction Neff severed his connection with the company,
and the latter repudiated the sale of the vehicle to Grooms in
payment of individual indebtedness of Neff. W. L. Grooms dis-
posed of the surrey to his father, A. S. Grooms, and, after mak-
ing demand for payment of the price, which was refused, Neff
Harness Company brought replevin to regain possession of the
vehicle, and to recover damages for detention. The suit was first
brought against W. L. Grooms, but was dismissed before final
judgment, and the present suit is against A. S. Grooms.

There was evidence tending to show that none of the other
cfficers had any information, at the time of the sale of the vehicle
to Grooms, that it was made in satisfaction of individual indebted-
ness of W. B. Neff; and as soon as information of that fact was
received, the corporation repudiated the transaction, and de-
manded payment of the price or return of the vehicle. There
was also evidence tending to show that Grooms, when he pur-
chased the vehicle from Neff, had no actual knowledge of the
fact that the business was owned by a corporation, but thought
that it was ownéd by Neff. '

Tt has been decided by this court that “an agent with power
to sell and receive money in payment for his principal has not the
apparent authority to accept the cancellation of his own debt due
to a vendee who knows, or by the exercise of reasonable diligence
could know, that his debtor is acting as agent,” and that the
principal, upon discovery of such unauthorized sale, may repu-
diate it, and recover possession of the article attempted to be sold.
Swmith v. James, 53 Ark. 135. This principle is so well settled
by the authorities that further citation is unnecessary.

It is contended, however, that the evidence in this case is
insufficient to warrant the jury in finding that Grooms was aware,
or by the exercise of reasonable diligence could have ascertained,
that he was dealing with one who was acting as agent for another.
Tn other words, that Grooms believed Neff to be the owner of the
business, and was unaware of the corporate existence of the Neff
‘Harness Company. It is true that Grooms testified that he
thought Neff owned the business, but we can not say that there

JUSSRN



e s e e ey

—————— e

e ——. v

ARK.] GrooMs v. NErr Harness Company. 405

was entire absence of evidence to justify the finding of the jury.
The plaintiff was a corporation duly organized under the laws of
this State. TIts articles of incorporation were on record in the
office of the Secretary of State, and in the office of the county
clerk of Pulaski County. It was openly doing business under its
corporate name, and Grooms was doing business in the same
city, and had previously had repeated transactions with the com-
pany. IHe was repeatedly in and about the place of business of
the company, and came in contract with other employees of the
company. The fact that plaintiff was doing business under its
corporate name did not necessarily carry information to all who .
cealt with it that it was a corporation; but we can not say, under
all the circumstances of the transactions with Grooms, that the
jury were not warranted in concluding that he knew, or had
information sufficient to put him on inquiry, that he was dealing
with an agent. It was not necessary that he should have known
the precise limitations upon Neff’s authority. He was bound to
know, when he knew that he was dealing with an agent, that the

latter had no authority to sell the goods of his principal in satis-

faction of his own debt.

The court, among other instructions given at the instance of
each party, gave the following at the request of the plaintiff:
“The court instructs the jury that if they find from the evidence
that at the time of the transaction between W. L. Grooms and
W. B. Neff the surrey in controversy was the property of the
Neff Harness Company, and that the transaction was entered into
between W. L. Grooms and W. B. Neff for the purpose of pay-
ing or sccuring payment of Neff’s private debt, then you will
find for the plaintiff, unless you further find that Neff Harness
Company knew that Neff was dealing with the property, its
property, as his own, and allowed him to do so, or that W. L.
Grooms did not know, and had nothing to excite his suspicion,
that Neff was acting as agent.” The instruction is objected to
on the ground that W. L. Grooms is not a party to the suit, and
that it leaves out of consideration the claim of A. S. Grooms that
he was an innocent purchaser of the surrey from his son W. L.
Grooms. Tt is true that W. L. Grooms is not a party to this suit;
but the sale was made to him, and the right of the plaintiff to re-
cover. the surrey is dependent upon the terms and circumstances
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of that transaction. A. S. Grooms, according to the undisputed
evidence, was not an innocent purchaser, and can claim no greater
rights than those of his son and immediate vendor. He confes-
ses that he bought the surrey from his son after the commence-
ment and dismissal of the first suit. He had actual knowledge
of the pendency of the suit, was present in court for the purpose
of making defense for his son when the suit was dismissed. He
therefore knew, when he received the surrey from his son, that
the plaintiff had repudiated the sale, and was claiming title and
right to possession of the surrey. '

Other instructions given -at the instance of plaintiff were ob-
jected to by the defendant, but for the reasons already stated we
think the objections were not well founded.

Upon the whole, we think that the case was submitted to
the jury upon instructions quite as favorable to appellant as the
evidence warranted, and that the evidence was sufficient to justify
. the verdict.

Appellant also urges as grounds for reversal alleged im-

proper conduct of counsel for the plaintiff in stating, in his clos-

ing argument to the jury, that W. B. Neff had never paid for his
stock in the corporation, when there was no evidence in the re-
cord of that fact. The fact of Neff having failed to pay for his
stock was immaterial, and could not have influenced the jury in
arriving at a verdict. It was undisputed that Neff was acting in
2 representative capacity, and had no power to sell goods of the
corporation in payment of his individual debt. Therefore it
detracted nothing from his authority as agent and officer of the
corporation to say that he had not paid for his stock.

We find no prejudicial error in the record, and the judg-
ment is affirmed.

ON REHEARING.

Opinion delivered July 9, 1906.

McCurrocH, J. The defendant requested the court, at the
close of the plaintiff’s testimony, to peremptorily instruct the jury
to return a verdict in his favor. This was refused, and the de-
fendant introduced testimony.
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We held on the consideration of the case that the evidence
was sufficient to warrant the verdict, but counsel for appellant
ask us now to say whether the plaintiff’s testimony, without being
supplemented by that introduced on behalf of defendant, was
sufficient to sustain the verdict; and, if it was not, to reverse the
judgment because of the court’s refusal to give the peremptory
instruction. ‘They contend that the defendant did not waive his
exception to the court’s refusal to give a peremptory instruction
at the close of plaintiff’s evidence by introducing evidence which
supplied the defects in the proof, and justified the verdict.

' A demurrer to the evidence, as a means of challenging its
sufficiency, is unknown in our code of practice.

The defendant may, however, at the close of the plaintiff’s
evidence, test its legal sufficiency by a request for a peremptory
instruction in his favor. If, after a denial of the request, he in-
- troduces evidence which, together with that introduced by the
plaintiff, is legally sufficient to sustain the verdict, he waives the
error of the court in refusing to give the instruction.

After verdict the only method of challenging the sufficiency
of the evidence is to assign in the motion for new trial, as ground
therefor, that “the verdict is not sustained by sufficient evidence.”
On appeal this raises that question, and in testing the sufficiency
of the evidence the court must consider all the evidence, whether
introduced by the plaintiff or by the defendant. So, in testing
the correctness of the ruling in <denying a request for peremp-
tory instruction, regardless of the time when the request is made,
this court must look to all the testimony introduced, and will
not reverse the case on account of the trial court’s refusal to give
the request, even though the evidence was insufficient at the time
the request was made, if upon the whole case there is sufficient
to sustain the verdict. This is but another way of saying that
the defendant, by introducing evidence sufficient to sustain a
verdict against himself, waives an error of the court in refusing
his request for a peremptory instruction, at the close of the plain-
tiff’s evidence. 'This is the rule of practice adopted and steadily
adhered to in the Federal courts, and which we think is correct.
Grand Trunk Ry. Co. v. Cummings, 106 U. S. 700; Accident Ins.
Co. v. Crandal, 120 U. S. 527; Union Pac. Ry. Co. v. Daniels, 152
U. S. 684.
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The evidence introduced by the plaintiff was sufficient to
justify the verdict in its favor. It established the fact that the
sale made by Neff to W. L. Grooms in satisfaction of his own
debt was unauthorized. This cast the burden upon the defend-
ant, A. S. Grooms, of showing that W. L. Grooms was innocent
of knowledge of Neff’s lack of authority, and also that he (de-
fendant) was an innocent purchaser from W. L. Grooms for
value and without notice of any defects in his title. He
attempted to prove these facts, but failed. So at all stages of
the trial there was evidence sufficient to sustain a verdict for
plaintiff.. ‘

Rehearing denied.



