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GUNTER v. STATE.
Opinion delivered June 25, 1906.

1. BURGLARY—CHICKEN HOUSE.—Entry of a chicken house is within
the meaning of Kirby’s Digest, § 1603, defining burglary as “the
unlawful entering a house, tenement, railway car or other building,
boat, vessel or water craft, in the night time, with the intent to
commiit a ‘felony.” (Page 433.)

2. SAME—SUFFICIENCY OF PROOF.—Proof that chickens were taken from
a chicken coop is insufficient to sustain a charge of burglary in
breaking and entering a “chicken house.” (Page 434.)

3. SAME—UNEXPLAINED POSSESSION OF STOLEN Goops.—Unexplained pos-
session of all or of a part of property recently stolen will warrant
a conviction of larceny, and also of burglary where the larceny is
proved to have occurred at the time of the breaking and entry
of the house. (Page 434.)
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Appeal from Sebastxan C1rcu1t Court; Styles T. Rowe,
Judge; reversed in part.

T. S. Osborne, for appellant.
. 1. Possession of part of stolen property is not sufficient to
convict. - 48 Cal. 123; 41 Tex. 289; 40 Mich. 292.
2. The statute on burglary does not include a “chicken
house.” Kirby’s Digest, § § 1603-1608; 1 Blackstone, § 3

Proof of breaking a chicken “coop” is not sufficient to sustain a
charge of breaking a chicken “house.”

Robert L. Rogers, Attorney General, and G. W. Hendricks,
for appellee.

1. Clearly, under the evidence, appellant, eliminating the
slow process of time and the friendly services of the hen and the
incubator, “raised” the chickens, as he says, in one night.

2. The statute’ will support an indictment for the burglary
of a chicken house. 43 Ark. 349; 34 Cal. 242; 105 Ga. 814.

McCuLrocH, J. The defendant, Will Gunter, was tried and
convicted under an indictment containing two counts, one count
charging him with the crime of burglary in breaking and enter-
ing the chicken house of George Maledon, with intent to steal,
take and carry away the personal property of said Maledon, and
the other count charging him with the crime of grand larceny in
stealing 33 chickens of the value of more than $10, the property
of said Maledon.

The sufficiency of the indictment was not questloned be-
low, but it is contended here that breaking and entering a
“chicken house” does not constitute burglary. The statutes of '
this State defining the crime of burglary are as follows:

“Sec. 1603. Burglary is"the unlawful entering a house,
tenement, railway car or other building, boat, vessel or water
- craft, in the night time, with the intent to commit a felony.

Sec. 1604. The manner of breaking or ‘entering is not ma-
_terial, further than it may show the intent of the offender.

’ “Sec. 1605. If any person shall, in the night time, willfully
and maliciously, and with force, break or enter any house, ten-
ement, boat, or other vessel or building, although not specially
named herein, with the intent to commit any felony whatever,

he shall be deemed guilty of burglary.”
79—28
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It will be seen that this definition is sufficiently comprehen-

sive to embrace any kind of house or building—any structure -

which is of such a character as to fall within the ordinary ac-
ceptation of those words, and which is capable of sheltering man
or property of any kind. 6 Cyc. pp. 191, 192. Under similar
statutes in other States chicken houses are held to be within the
statutes. People v. Stickman, 34 Cal. 242; Gillock v. People,
171 Ill. 307; Williams v. State, 105 Ga. 814; Willis v. State,
33 Tex. Cr. App. 168. ’

The indictment sufficiently charges the crime of burglary,
but the evidence does not sustain that charge. The prosecuting
witness, Maledon, testified that he missed 33 of his chickens, and

found where they had been taken out of the “coop” the night be--

fore through a hole cut in the wire around the coop.” He was not
asked to describe the structure, and did not do so, further than
to refer to it as a coop. Now, a chicken coop is not necessarily
a house, and, as it was incumbent on the State to prove that a
house or building was broken and entered, the crime of burglary
was not established by this evidence. It is true that Mrs. Male-
don was introduced as a witness to prove that she heard noises
that night out where the chickens were kept, and the prosecuting
attorney, propounding questions to her, referred to the place as

the chicken house, but neither of the witnesses used that term

in referring to.the place where the chickens were kept.

The only evidence connecting the defendant with the com-
mission of the crime was that Maledon, two or three days after
the burglary, found and identified in his possession five of the
stolen fowls. The defendant made no attempt to explain his
possession of the recently stolen property. Unexplained pos-
session of property recently stolen will warrant a conviction of
larceny, and also of burglary where the larceny is proved to have

occurred at the time of the breaking and entry of the house.

6 Cyc. pp 247, 248; Malachi v. State, 89 Ala. 134; Robertson
v. State, 40 Fla. 509; Lester v. State, 106 Ga. 371; Wilson v.

U. S., 162 U. S. 613; Magee v. People, 139 Tll. 138; State v.’

Dale, 141 Mo. 284. Such evidence raises no presumption of
law as to the guilt of the accused, but only warrants an infer-
ence of fact, of more or less weight according to the particular
circumstances of each case, which the jury -may draw therefrom
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as to his guilt. It makes a question for the jury, and is suffi-
cient to warrant conviction where it induces in the minds of the
jury a belief, beyond a reasonable doubt, of the guilt of the ac-
cused. '

- It is urged by counsel that proof of possession of only a
part of the property recently stolen is not sufficient to warrant
conviction either of larceny or burglary. We find no such dis-
tinction either upon principle or in the adjudged cases. The rule
is based upon the broad principle that where one is found in
unexplained possession of the fruits of crime recently committed,
guilty participation in the commission of the crime may be in-
ferred therefrom, and the inference is just as reasonable and nat-
ural where only part of the property is found in the possession
of the accused, as it is where all is found, if it is shown that all
the property was taken at the same time. In either case where
the possession is not explained, the inference of guilty participa-
tion in the commission of the crime may follow.

"The instructions of the court declared the law in accordance
with the views herein expressed, and we find ho error therein.
The judgment of conviction of the crime of larceny is affirmed;
but the judgment of conviction for burglary is, on account of
the insufficiency of the evidence to sustain the verdict, reversed
and remanded for a new trial.

Hirr, C. J., absent.



